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Bill Limiting Retainage on Private Projects to Five Percent Signed Into Law

STA is pleased to report that on November 17, Governor Hochul signed the "Private
Retainage" bill (S.3539), into law as Chapter 657 of the Laws of 2023.This new law
targets the permissible amount of retainage that may be held on private commercial
projects, capping it at a maximum of five (5%) percent. It also calls for the prompt
release of retainage on private work upon reaching “substantial completion” (as the term
is defined in the contract). From the time of the law’s enactment going forward project
owners, managers and general contractors may no longer retain more than 5% of the
contract price until job completion if both parties consent to this under the contract. The
unjustifiable practice of holding substantial amounts of subcontractor money in non-
interest bearing accounts controlled by project owners on private construction jobs is
therefore finally addressed in this new law.

However, contract provisions dealing with the timing of the submission of a final invoice
and the amount of retainage which can be withheld are not included in the list of Void
Provisions under GBL §757 and therefore some owners are taking the position that
contractual provisions to the contrary will supersede the provisions of Chapter 657. It is
our hope that the new law addresses best practices going forward regarding the issue
of retainage in private contracts and if that does not prove sufficient, STA will seek an
amendment to this new law as a Void Provision under the GBL.

“Small Contractor Relief Act” Sees Progress

The New York small contractor captive insurance pilot program bill (A.7317/Braunstein),
better known as the “Small Contractor Relief Act” took an important step forward
recently. Working with Labor, we are amending the bill to include a prevailing wage
requirement. Labor has assured us that with this amendment, they will support the bill.
In so doing, they will be joining with the City of New York, the Trial Lawyers and the
construction subcontractor industry as a formidable coalition in support. Assemblyman
Ed Braunstein (D-Queens) is the Assembly bill sponsor. We are meeting with Senator
Jessica Ramos (D-Queens) later this month to enlist her support. With two influential
legislators behind the bill, STA will then lobby for possible inclusion in next year’s state



budget.

Another Bad Bill Bites the Dust (with the Help of STA)

STA recently helped kill a really bad bill. A.4720, sponsored by Assemblyman John
McDonald (D — Albany) would have required a public employee to be on site to
supervise certain public works construction contracts. STA wrote a strong letter to the
governor, urging her to veto the bill. In her December 8 veto message, she did just that,
noting the bill was “duplicative and unnecessary” (veto message # 85). Thank you,
Governor Hochul.

Preparing for the 2024 State Legislative Session

With the new legislative session commencing on January 3, STA is preparing for action.
Below are some of the priority items we will be pursuing in 2024

A.7317 (Braunstein) — Small Contractor Relief Act (A copy of the Small
Contractor Relief Act can be found here.)

MWBE Article 15-A Reauthorization

Expansion of MWBE Mentorship Programs to Subcontractors (STA has drafted
proposed legislation).

A.7549 (McDonald)/S.7250 (Cooney) — COVID PSL termination (A copy of these
bills can be found here.)

Action on Workers’ Compensation occupational disease claims (may be
legislative or regulatory)

Possible reintroduction of legislation reforming the public contract notice
provisions (known as the “COFED?” bill).

Advisory Council on Public Contracting Reform — planning for the first meeting.
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