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In this issue of the newsletter, we explore a recent problem faced by one of our member 

subcontractors concerning non-payment. The subcontractor was owed $93,000 for a change 

order and $153,000 for retainage from a general contractor on a Queens bus terminal project 

for the Metropolitan Transportation Authority. Due to the efforts of our Association, we were 

able to work with the appropriate parties to ensure that the subcontractor involved in this 

project would be compensated for the work. Recently, the subcontractor received payment in 

full.

In recent years, slow payment practices have taken a large toll on New York City’s 

subcontractors, resulting in significant price increases and fewer qualified contractors who can 

accept work. It is a big priority for the leadership of the STA to work with members to ensure 

that they are fairly compensated for the work that they perform. In the past, the STA has served 

as a valuable resource for numerous members resolving prompt payment disputes. 

Through consistent outreach, the STA is avidly promoting comprehensive policies and practices 

that will benefit construction industry subcontractors and suppliers conducting business in 

New York State. We are actively developing our relationships with all of the specialty trade 

associations in order to effectively improve and strengthen the subcontracting community. 

We hope that you will join us for our 44th Annual Construction Awards 

Night Dinner, to be held on Saturday, May 4, 2013 at 7:00 PM. The 

event will take place at Russo’s on the Bay, located at 162-45 Cross Bay 

Blvd, Howard Beach, NY. We will be honoring the accomplishments of 

several of New York’s distinguished construction industry leaders and 

professionals for their dedication to the construction trade.

The STA is your advocate. Contact us with your issues and we will utilize 

our resources to help!

Sincerely,

Jerry Liss
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The Subcontractors Trade Association recently served as 
a valuable resource in uncovering a misappropriation 
of funds and assisting one of our members with the 
ensuing non-payment dispute.  

One of our member subcontractors performed $93,000 
worth of work on a change order for a Queens bus 
terminal project but did not receive payment. The 
general contractor communicated that they had not 
been paid because the Metropolitan Transportation 
Authority (MTA) had not yet issued the funds.  When 
the STA contacted the MTA on the subcontractor’s 
behalf, they learned that this was not the case. The 
STA learned that the general contractor had in fact 
been paid by the MTA on the first week of January 
2013, and was simply withholding funds owed to the 
subcontractor. Moreover, the general contractor did 
not disclose the fact that the retainage fee for the 
project had been reduced to 5%, which means the 
subcontractor is eligible for an additional $153,000 
owed to his company. Due to the STA’s intervention 
the subcontractor has recovered the full payment 
owed to him. 

The general contractor’s actions were in clear violation 
of Article 3A under New York’s Lien Law, which states 
that all contract funds which come into the possession 
of a general contractor from an owner are deemed 
trusts and must first be used to pay for labor and 
materials prior to any profit distribution. Not until all 
subcontractors have been paid in full can a general 
contractor use those funds to pay itself or other 
outside obligations. These trust fund provisions apply 
to both public and private jobs. 

According to Article 3A, the general contractor 

responsible for this type of diversion of funds may be 
subject to criminal investigation. Furthermore, under 
the N.Y. Penal Law Sections 165.40 et seq., this sort of 
fraudulence may even constitute larceny. Oftentimes, 
the mere threat of a personal liability or criminal 
investigation for the diversion of funds is enough to 
incite a swift payment settlement. 

It is also important for any subcontractor to note that 
Article 3A grants them the right to an immediate 
(within 10 days) inspection of the contractor’s 
financial records. The subcontractor – or any trust 
fund beneficiary– has the right to examine a complete, 
itemized list detailing every expense paid on the 
project. The report should include the purpose of 
each payment, along with when and to whom each 
payment was submitted. While 10 days is the minimum 
amount of time, subcontractors have one year from 
the completion of the project to take measures to 
enforce the trust fund. 

If the general contractor refuses to comply with the 
inspection, the subcontractor can obtain a court 
order; applications for such orders are often promptly 
granted by New York courts. 

Any beneficiary who experiences this type of situation 
should contact the STA for further assistance and 
additional legislative information.  

Subcontractors Trade Association
1430 Broadway, Suite 1600
New York, NY 10018
Tel: (212) 398-6220
Fax: (212) 398-6224
stanyc.berger@verizon.net
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In Non-Payment Dispute
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The recent STA general membership meeting included 
a lively discussion regarding subcontractors’ rights 
and remedies under the relatively recent New York 
Prompt Payment Act (“PPA”) applicable to private 
construction projects. (This legislation is separate 
and apart from the long-standing public sector 
Prompt Payment Act.)The message was clear: if you 
are a subcontractor or supplier trying to get paid on 
a private project, the PPA has real “teeth” and can 
provide effective assistance. 

The PPA requires that a contractor’s pay requisition 
be reviewed and approved/disapproved by the 
owner within 12 days, and that payment of an 
approved pay requisition must be made by the 
owner to the contractor within 30 days of approval.  
The 30 day payment period is a maximum period; 
it cannot be lengthened by contract. Furthermore, 
the subcontractor’s approved pay requisition must 
be paid within 7 days of the contractor’s receipt of 
payment from the owner (provided all contractually 
required documentation and waivers have been 
submitted).  If these statutory payment requirements 
are breached, the contractor and subcontractor have 
two very powerful remedies under the statute: 1) 
expedited, compulsory and binding arbitration, 
and 2) a protected ability to suspend work.    Both 
of these tactics could be extremely effective in their 
application.

A contractor or subcontractor can enforce its 
rights under the PPA by commencing an expedited 
arbitration proceeding before the American 
Arbitration Association.  To do so, the contractor or 
subcontractor need merely send a notice of complaint 
explaining the breach that is the subject of such 

notice.  The parties are required to attempt to resolve 
such disputes.  If no resolution is made, the contractor 
or subcontractor may commence an arbitration 
proceeding with the AAA under its “expedited 
arbitration rules” within no more than 15 days from 
the date that the contractor’s or subcontractor’s 
notice of complaint was received by the owner and/
or contractor.  Under such “expedited arbitration 
rules”, the owner’s and/or contractor’s answer must 
be filed within 7 days of the commencement of the 
proceeding.  There is no discovery (i.e., no document 
production, depositions, etc.) and the hearing cannot 
exceed one day.  Also, the hearing must be conducted 
within 45 days after the preliminary phone conference 
with the arbitrator and the arbitrator must make his/
her award within 14 days from the hearing.  These 
time frames are extraordinary.  
 
In addition, if an owner and/or contractor fails to 
approve/disapprove a pay requisition within the 12 
day period or make payment within the 30 day or 7 day 
period (as applicable), a contractor or subcontractor 
may utilize what is essentially a “safe harbor” 
provision to suspend its work until the owner or 
contractor cures its breach of the Act’s requirements.  

The contractor or subcontractor must provide the 
owner or contractor with a 10 day notice to cure 
before it is entitled to suspend work.  If such cure 
notice is given and the cure not made, the work can be 
suspended and the work need not be recommenced 
until the payment or other breach of the PPA is 
completely remedied or such dispute resolved under 
the PPA’s expedited arbitration provision.  The PPA 
further specifically states that the contractor or 
subcontractor who suspends work cannot be held 

By HeNry L. GoLDBerG, MANAGING PArTNer, GoLDBerG & coNNoLLy AND STA LeGAL couNSeL
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The New york Prompt Payment Act: 
Designed To Get you Paid on your 
Private Projects - use It!



 

in breach of its contract and that it must be allowed 
access to its machinery, equipment, tools, etc., at the 
site if it chooses to remove same from the site.
 
G&C Commentary 
It would not be an overstatement to assert that 
the provisions of this PPA can only be described 
as revolutionary.  However, “you can bring a horse 
to water but you can’t make it drink it.” Statewide 
experience since the passage of this PPA advises 
us that the expedited arbitration procedure in 
the PPA is not, for the most part, being utilized. 
Nor are subcontractors or suppliers utilizing their 
right to suspend work for breaches of the PPA’s 
provisions.  It is hard to imagine why this is so, but 
clearly a reluctance to breach business relationships 
with general contractors, owners and/or developers 
may in large part be responsible for this.  One must 
wonder, however, how worthwhile such relationships 
are when payments are not forthcoming.  

Nonetheless, it appears that merely sending a “Notice 
of Intent” to start an expedited arbitration, or to 

suspend work, often results in a prompt resolution of 
a payment dispute.  The risk of expedited compulsory 
arbitration, or the ability of a subcontractor to stop 
work in a protected manner, often results in a prompt 
resolution of the payment dispute, thereby, obviating 
the need to actually pursue the arbitration or suspend 
work.  

We are not suggesting that one should send notices 
of intent to invoke this statute on the 35th day after 
approval of a pay requisition.  However, this PPA 
provides uniquely powerful tools to enforce your 
payment rights on private sector projects.  Use them, 
or have only yourself to thank for not protecting your 
interests to the full extent available at law.

Mr. Goldberg may be reached by email at 
hlgoldberg@goldbergconnolly.com or by telephone 
at (516) 764-2800.

© Goldberg & Connolly (April 2013)
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cohnreznick.com CohnReznick is an independent 
member of Nexia International

FORWARD THINKING IN  
CONSTRUCTION.
J.H. Cohn and Reznick Group have come together to create CohnReznick—setting a new 
standard for the construction industry.

Combined strength. Game-changing advice. Deep industry expertise. With a national 
reputation and longstanding industry relationships, CohnReznick delivers insights that 
help contractors fortify working capital, improve profitability, and strengthen banking 
and surety programs. That’s forward thinking. That’s CohnReznick.

For more information, go to cohnreznick.com/construction.
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Putting The Pieces Of

Building And Business   

Together

Beyond Protection. Partnership.

When it comes to creating new contacts and
connections, we create the perfect fit. From
enhancing market relationships and creating
alternative risk financing to forming joint
ventures and acquisition opportunities, our
team of experts can put it all together for you.

David W. Marino
Regional Executive Vice President

david.marino@aon.com
516.396.4422 | www.aon.com
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reflections on 2012 And 
Implications For 2013

“From quiet reflection will come even more effective 
action.” – Peter Drucker

Good riddance to 2012. It was a year that started 
strong with Governor Andrew Cuomo announcing the 
construction of the nation’s largest convention center 
and improvements or replacements of more than 
100 bridges including a new Tappan Zee Bridge. Yet, 
the year ended with a narrowly averted/postponed 
fiscal cliff that will raise taxes, and the man-made and 
environmental tragedies of Newtown and Hurricane 
Sandy.

While none of us is anxious to relive the events of 
the past year, as business owners and managers, we 
owe it to ourselves to reflect on how the past year 
has affected the New York construction industry 
and to think forward as to how to approach 2013. 
Management should focus on creating opportunity 
from crisis, and The American Tax Relief Act of 2012.

Creating Opportunity From Crisis
When written in Chinese, the word crisis is comprised 
of two characters. The first means danger. The second 
means opportunity.  The construction industry has 
historically benefitted from natural and man-made 
disasters, as short-term projects for repair and 
reconstruction are often followed by longer-term 
infrastructure enhancements.

During 2012, Governor Cuomo’s office identified a 
number of major infrastructure projects that will 
receive funding under the newly created NY Works 
Task Force economic development plan. This program 
includes an investment of $1.2 billion to make road 
and bridge improvements to hundreds of miles of 

roads and bridges. Governor Cuomo’s budget also 
included $770 million in direct funding to support 
the Metropolitan Transportation Authority’s (MTA) 
capital plan. This funding will help the MTA complete 
some of the largest projects in New York’s history, 
including the Second Avenue Subway, East Side 
Access for the Long Island Rail Road and the number 
7 subway line extension to the West Side.

Hurricane Sandy caused unprecedented damage 
to the Greater New York area. Lower Manhattan, 
areas of Long Island, Brooklyn, and Queens were 
left without power and many subway lines were 
completely shut down due to flooding and have 
subsequently revealed many weaknesses in the 
State’s infrastructure. Governor Cuomo and Mayor 
Michael Bloomberg seem committed to rebuilding 
and reinforcing the state and New York City; they are 
currently leading a request for $42 billion in Federal 
support. Congress approved an initial $9.7 billion of a 
proposed $61 billion relief package in early January. 
While many of these dollars will go to temporary 
housing, program costs, and other expenditures, the 
bulk of the dollars should be allocated to construction 
spending. Many contractors already benefitted from 
contracts in place or were able to procure contracts 
to address demolition, debris removal, and utilities 
repair, with the funding dollars soon to follow. 
We hope that the efforts of the various New York 
construction trade organizations’ leadership groups 
will be successful in keeping this work in the hands of 
New York-based contractors. 

The next wave of spending will certainly address 
the rebuilding of the infrastructure and devastated 
properties and will no doubt be funded by a 

By STePHeN J. HArrISoN, PArTNer AND coNSTrucTIoN INDuSTry PrAcTIce NorTHeAST reGIoNAL DIrecTor, coHN reZNIcK
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combination of insurance, Federal funding, and 
personal investments. For contractors to be 
positioned to benefi t from this type of work, it is 
important to register with FEMA and other agencies. 
Further, because these projects will likely be funded 
with Federal dollars, contractors must prepare 
their companies to operate in a Federal Acquisition 
Regulation environment, including developing an 
ethics-focused internal control environment and 
implementing other compliance measures. The New 
York City’s Inspector Generals will continue with their 
highly publicized investigations so contractors need 
to be prepared to comply with these requirements.

Understanding the American Tax Relief Act of 2012
On January 2, 2013, President Obama signed into law 
a bill aimed at averting the fi scal cliff, The American 
Tax Relief Act of 2012 (ATRA). Congress approved the 
Act at the 11th hour on January 1st in an effort to 
prevent harsh automatic tax increases and across-the-
board budget cuts that were scheduled to take effect 
at midnight on January 1, 2013. 

Despite its name, the bill will likely result in an 
individual tax increase for many contractors. 
Everyone, regardless of income level, is experiencing 
higher payroll taxes as the 2% “tax holiday” has been 
repealed and the old rate is effective immediately. 
The rates from the Bush tax cuts will be extended. 
However, for those making over $400,000 ($450,000 
for joint fi lers), income above these levels will be 
taxed at a 39.6% rate. There will be a phase-out of the 
personal exemption as well as a reduction of itemized 
deductions equal to 3% of the amount Adjusted Gross 
Income exceeds $250,000 ($300,000 for joint fi lers). 

The big relief provided was the extension of the $5 
million estate tax exemption. There is now another 
chance for those contractors that put off the planning 
required to cost-effectively transfer assets to selected 
heirs rather than to the Federal government. 

The monthly allowance for deductable vanpools, 
transit passes, and qualifi ed parking has increased 
to $245. Commuters can receive both the transit 
and parking benefi ts (i.e., up to $490 per month). 
Employers can allow employees to use pretax dollars 
to pay for transit passes, vanpool fares, and parking 
but not for bicycle benefi ts.

The Corporate Tax rates did not increase as a result of 
ATRA. A number of popular credits and deductions 
stayed in place. If you fi nd yourself in a position to 
make some strategic hires, a number of credits are 
available to those contractors hiring new employees. 
The Section 179 deduction and the research tax credit 
have been extended. The pre-2013 bonus depreciation 
provisions have been modifi ed but are still effective 
for assets acquired in 2013. There are certain 
provisions for accelerated depreciation of mine safety 
equipment and mine safety training that may benefi t 
quarry operators and tunneling contractors.

When refl ecting on 2012, look beyond the crises and 
challenges and assess the opportunities that lie ahead 
for 2013. Prepare your organization to participate in 
Federally-funded clean-up and infrastructure projects 
and prepare for the new tax environment.
 
For more information, please contact CohnReznick at 
contact@cohnreznick.com.
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In their April 17, 2013 issue, Real Estate Weekly ran 
an article honoring members of the Mechanical 
Contractors Association and Steamfitters Local 638 
for their dedication to reducing fire-related deaths 
across New York City for the last four decades. The 
STA congratulates our fellow trade association on this 
amazing honor and is proud to support their great 
work in protecting employees across the City. 

Below please find the article published in Real Estate 
Weekly:

New York City Council recently honored members 
of the Mechanical Contractors Association and 
Steamfitters Local 638 for their commitment to 
helping reduce the number of fire-related deaths in 
the City of New York.

Councilmember Elizabeth Crowley, chairwoman of 
the Fire and Criminal Justice Services Committee, 
presented the group with a citation at a City Hall 
ceremony on Tuesday, April 9.

Mechanical Contractors and Steamfitters install the 
fire suppression systems which have helped make New 
York City the safest large city in America.

The event was held to remember the 40th anniversary 
of the passage of Local Law 5 in 1973, which was a key 
first step that has led to a dramatic 70% reduction in 
fire deaths since that time.

The landmark legislation was passed after two fatal 
office building fires in 1970 that killed five people and 
injured dozens.

The legislation required existing high-rise office 
buildings more than 100 feet tall to be equipped 
with stair pressurization and compartmentalization 
or a sprinkler system. The city recently announced the 
lowest number of fire deaths in history with 58 last 
year. By contrast, 1973 had 295 fatalities.

A new report from the National Institute of Standards 
and Technology released on April 10 noted, “A 
properly engineered and maintained fire sprinkler 

city Honors Life-Saving Sprinkler 
contractors

STA Subcontractors News10
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system can be highly effective in limiting the size of an 
unwanted building fire. Sprinkler systems are effective 
at protecting building occupants, firefighters, and 
property.”

City Council Speaker Christine Quinn said at the 
ceremony: “This is important work, it is complicated 
work. It is work that if it is done wrong, in exactly the 
moment of emergency when you need it to be right, 
you don’t want it to be done by non-union folks, 
who have not had — by no fault of their own — the 
training and the expertise and the apprentice time 
they need. “Cause I don’t want a sprinkler to be like, 
‘Oops. If someone had a few more hours of training it 
would’ve worked.’ For them it is too late.”

Patrick Dolan, President Steamfitters Local 638, 
commented, “As steamfitters, we install the highly 
elaborate fire sprinklers and fire suppression systems 
in New York City’s skyscrapers.

“Historically, when lives are lost due to tragic and fatal 
fires, new laws are written to protect both life and 
property and data clearly demonstrates that when 
building owners adhere to the new legal mandates 
it makes a tremendous difference in the reduction of 
fire fatalities.

“Steamfitters Local 638 has been proud to work with 
Speaker Quinn and Councilmember Crowley on critical 
fire safety legislation.”
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The phone rings. The client says “They are not paying 
me anyway.  I need to file a Lien!”  We speak and I 
send the Subcontractor a Lien Information Sheet.

The importance of your lien accurately reflecting 
“lienable” items and values was recently reported in a 
case picked up by the New York Law Journal.

Scarano Architect V. 6422 Holding Corp.
Plaintiff commenced an action to foreclose its 
mechanic’s lien.  Defendant counterclaimed asserting 
a wilful exaggeration of plaintiff’s lien.  Plaintiff also 
alleged a breach of contract cause of action.  NYS Lien 
Law specifies what is a “lienable” item.  The obvious 
are: (i) unpaid labor and material costs used to 
improve the Project; and (ii) “specially manufactured” 
materials.  Specially manufactured materials are 
just that, materials that are specifically ordered and 
installed for the Project.  For example, unusual sized 
windows – not standard stock.

NYS Lien Law §§39 and 39-a, are the primary statutes 
that relate to whether a lien is wilfully exaggerated 
and as such, void.

After a lien is filed, the burden shifts to the lienor 
to show that the amount in the lien was not 
intentionally and deliberately exaggerated.  To be 
“wilful,” the exaggeration cannot be based upon an 
honest mistake, inaccuracy or difference in opinion.  
In Scarano, the Court found that plaintiff exaggerated 
its lien.

Therefore, after your lien is filed, expect your adversary 
to serve a Lien Law §38 Demand.  This statutory 
demand requires the lienor to set forth in an itemized 
statement, that details the labor and material that is 
the basis of the lienor’s entitlement to payment.  

Your adversary shall attempt to show the Court, as in 
the Scarano case, that some of the amounts in the lien 
were “concocted” and “random.”

An inaccuracy in the amount claimed in your lien 
does not automatically void a mechanic’s lien.  The 
Court looks at, and follows, the standard of “credible 
evidence.”  Errors made in good faith can be deemed 
excusable.  Obviously, a carefully prepared lien 
which names the proper owner of the fee simple, 
owner of a leasehold interest (as defined by the Lien 
Law), contractor, construction manager, etc., avoids 
problems at a later date.  The principle of ‘doing it 
right the first time’ clearly applies.  

The re-filing of a lien may not prevent the Court from 
voiding your lien.  Obviously, a voided lien cannot be 
foreclosed.  The Court has clearly held that interest on 
any unpaid funds is not lienable.

Damages (including assessment of attorney’s fees and 
bond premiums if the lien has been discharged by 
bond), can also be recovered against a subcontractor 
who files a lien that is found to be wilfully exaggerated.

It is interesting to note the additional Court 
determination in Scarano, that despite the foreclosure 
cause of action being dismissed, the Court allowed 
payment for “orally authorized services” which were 
a benefit to the Project.

In our opinion, notwithstanding what factually 
appears to be the unclean hands of the plaintiff/
lienor, the Court viewed the transaction as a whole (as 
a Court should), and awarded funds to the plaintiff.  
The fact that the plaintiff was an architect instead of 
a subcontractor is a distinction without a difference.

Keeping your Lien “Lean,” recovery 
of Attorney’s Fees, And excellent 
case Precedent For Subcontractors

By GAry WIrTH, eSQ., PArTNer, MorITT HocK & HAMroFF LLP

STA Subcontractors News12
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Subcontractors must make certain that any liens are, 
in fact, “lean” – that the lien only contain amounts 
that can be proven and are lienable.  In addition, 
it is important to promptly invoice a contractor or 
owner.  In my practice most often debtors allege the 
reason for subcontractor’s delayed billing is because 
the subcontractor knows the invoice is inaccurate.  
In a recent substantial case I litigated, this was an 
important impediment we overcame.

Two Additional Recent Cases:

Erie V. Universal
This Appellate Court Decision should be helpful to 
subcontractors in collecting against sureties.  NYS 
Finance Law §137 requires a labor and material 
payment bond to be furnished on certain public 
Projects.  In this case, the surety lost and was required 
to pay plaintiff’s attorney’s fees.  NYS Finance Law 
§137(4).

In addition, the Appellate Court discussed the 
“diversion exception” doctrine under the NYS Lien 
Law.  This is an exception to the general rule that 
entitlement to a lien requires that the materials 
furnished, whether by a subcontractor or materialman, 
become a part of the construction Project.  

Where the materials are diverted from a Project without 
knowledge or consent, and control relinquished, the 
Court confirmed the Lien Law diversion exception:  
The value of the materials being a lienable amount.  

Erie also appears to allow the diversion exception 
under NYS Lien Law to apply to sureties under §137 of 
the NYS Finance Law.

The Erie case confirmed the statutory entitlement to a 
subcontractor to recoup “reasonable attorney’s fees” 
if there is no plausible basis for a surety’s defense to 
the litigation.

Beys General Constr. Corp. V. Hill Intl, Inc.
The Appellate Division, First Department (NY/Bronx) 
where many of your claims are litigated, has provided 
subcontractors with excellent case precedent.

Plaintiff-Subcontractor was awarded summary judgment 
against Defendant-Contractor for nonpayment.  In 
affirming the Trial Court’s decision, the First Department 

upheld the subcontractor victory.  

The importance of being aggressive with document 
production and retention and the proverbial “paper 
trail” cannot be emphasized enough. Contractors 
and Owners generally assert that the subcontractor is 
essentially stuck with the flow down/incorporation by 
reference provisions in higher tier contracts.

In Beys, defendant-general contractor argued that 
plaintiff did not produce adequate documentation 
and as such, the subcontractor’s motion should be 
denied.

However, both the New York County Supreme Court 
and First Department upheld the subcontractor’s 
entitlement to be paid and did not follow the 
incorporation by reference contractual provision.  The 
case also emphasizes the importance of a subcontractor 
to keep good records.

Bottom Line:
1.  It is this writer’s opinion to be aggressive where 
appropriate.  The old cliché of the squeaky wheel 
getting attention applies.  Jerry McGuire’s concept of 
“Show Me The Money” should be a subcontractor’s 
mantra/slogan.  Keeping your lien tailored to what 
the statute allows is mandatory.  Whenever you file 
a lien, you must be prepared for any attacks asserted 
against the lien.

2. Know the economic value and benefit of §137 of the 
NYS Finance Law and the not often used “diversion 
exception” under the NYS Lien Law.

3. The often used general contractor/owner “flow 
down” incorporation by reference provision is not 
always followed.

“NEVER BE EMBARRASSED ABOUT ASKING FOR YOUR 
MONEY!”

Rosalyn Maldonado, Esq., Sr. Associate and Josh 
Summers, Esq., Associate assisted with the preparation 
of this article.
 
For more information, please contact Gary Wirth, Esq. 
at (516) 880-7253 or gwirth@moritthock.com.

MHH LLP (April 2013)
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Get involved and join your colleagues in one of STA’s committees.

Your participation makes a difference.
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Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
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Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com
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bond claim notices for construction projects

throughout the tri-state region
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Construction firms have varied specialties including, 
but not limited to; commercial and residential 
buildings, roadway construction, industrial facilities, 
health care facilities, and government and educational 
facilities. Some types of construction firms are involved 
in long-term contracts, while others focus on short-
term contracts that may be completed within several 
months. In many cases the outlook for repeated 
contracts can be speculative at best. 

Many factors set construction firms apart from other 
business types. Although the valuation of construction 
firms may be speculative, the U.S. tax code can require 
it. This is Part 1 of a three-part series of articles that 
will address construction firm valuation issues. Thus, 
the purpose of this article is to discuss some key issues 
in valuing these business interests, to explain the 
problems in the applications of various methodologies, 
and to provide some valuation examples. 

Key value drivers of construction firms include 
intangibles such as: 
• Backlog of work on existing contracts 
• Ability of management to successfully bid on 

profitable new work 
• Business reputation with developers and suppliers 
• Bonding and financing capability 
• Equipment leases 

Some additional valuation factors to consider are: 
• Lifecycles of construction firms are generally shorter 
than other businesses, and the financial positions are 
extremely sensitive to contractions and expansions of 
the economy 

• Survivability of a construction firm is often due to an 
individual or a group of key people

• Workforce employed by construction companies are 
often very mobile, making moves from firm to firm, as 
contracts may end

• The construction industry is extremely litigious. 
Governmental oversight, work place accidents, and 
contractual disputes can often result in the demise of 
a firm 

Given all the factors unique to construction firms, a 
selection of an appropriate methodology consists of 
consideration of three approaches to valuation; the 
market, income, and cost (“asset”) approaches. For 
tax purposes the standard of valuation is “fair market 
value,” which is defined as: 

The price at which the property would change hands 
between a willing buyer and a willing seller when the 
former is not under any compulsion to buy and the 
latter is not under any compulsion to sell, both parties 
having reasonable knowledge of relevant facts.

What’s interesting about the definition of fair 
market value is that it presupposes that there is no 
pressure on either the seller or buyer and the parties 
always have full knowledge of the relevant facts. 
However, in many cases, construction firms may not 
have any value to actual buyers of businesses, other 
than acquiring specific assets, such as equipment or 
contracts. Nevertheless, if a shareholder seeks to 
transfer equity interests in a construction firm to the 
next generation, the subject equity interest has to 
be valued in conformity with the standard of value - 
under a premise of continued use of all assets. 

construction Firm  
Valuation Issues

By MATTHeW crANe, ASA, cPA/ABV, GrASSI & co.

STA Subcontractors News16
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As previously stated, there are three approaches to 
valuation, which include the market, income and cost or 
“asset” approaches. Depending on the circumstances, 
each of these approaches may have validity. However, 
in the case of construction companies, the application 
of the market approach can pose problems. 

The use of the market approach:
The market approach generally consists of the 
following methods: 

a) The guideline comparable public company method, 
where comparisons of publicly traded companies are 
made, and

b) The M&A method, where transactions are analyzed 
and used to determine value 

Depending on the type of firm, an actual market 
where comparable publicly traded companies exist, 
or where comparable private transactions have 
occurred, is often limited. The relevant Standard 
Industry Classification (“SIC”) code for construction 
companies is Division C (SIC 15-17). In comparison with 
other industries, construction companies do not have 
a meaningful presence in either actively traded firms 
or as targets in transactions. Market data indicates 
that construction related M&A activity in the U.S. is a 
miniscule portion of transactions recent activity (2010 
to 2012), with SIC codes 15-17 representing only 4 
transactions out of 440 deals, with only 0.2% of the 
total deal value.1

The following may explain why this is the case: 
• A merger of construction companies does not 
necessarily mean potential savings or synergies 
between firms, nor does it create additional offerings 
to its clients. When the existing team is actively involved 
in executing on a construction project, it would be 
too costly to make cuts to the old team and bring 
in a new team, when the old team has already been 
committed to the project. Synergies or costs savings 
are not ongoing, as construction firms are focused 
on particular projects with previously identified costs 
and profits, and after it’s over, they go on to the next 
project. The competitive bidding process also reduces 
costs to the lowest level. 

• In many cases, the owners of construction firms have 
their names on the door, and family members are 
actively involved in the business. The owners have a 
desire to keep the business in the family. 

• It is difficult to separate the personal goodwill 
attributed to a key person or a team from the business, 
and it’s common that such a key person or group of 
key persons will not continue in a newly acquired firm, 
when the firm is sold. 

Within the market approach, appraisers generally 
select market multiples, which are often based upon 
some level of sale or profitability. The problem with 
this approach is that there is an assumption that the 
intangibles within the businesses are uniform, when in 
reality they are not. To simply apply a market multiple 
makes the following false assumptions: 

a) Backlog of contracts not in process do not matter 
b) Business reputation is irrelevant 
c) Assembled Workforce is the same in all companies 
d) Equipment and leases are immaterial 

All other things being equal, it would not make sense 
to pay a market multiple for a company with no 
backlog and no prospects, when another company may 
or may have significant backlog. If two construction 
companies are available for purchase, both with the 
same historical income, and one without any backlog, 
it is clear that the buyer would prefer the Company 
with a backlog.2 

Future articles in this series will contain discussions of 
the different types of approaches and other key value 
drivers of construction firms. 

Matthew Crane, ASA, CPA/ABV is a Valuation Manager 
at Grassi & Co. For more information on this or other 
related topics, you can contact Matthew directly at 
212-223-5039 or via email at mcrane@grassicpas.com.

1 Source: Author’s review of Pratt stats transactional database.

2 The author is not suggesting that the market approach is not reliable under any 

circumstances, but suggests that even if an appraisal were to apply a market multiple, 

the backlog of the contracts still need to be analyzed. And the market data may not 

be sufficient in all cases to support a particular conclusion. 
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Manhattan Painting & Decorating is one of the New 
York Metropolitan area’s leading painting and wall 
covering companies. 

A Premier WBE Organization
Founded in 2011 by owner Bale Erbeli, Manhattan 
Painting & Decorating has grown to be one of New 
York’s premier WBE painting companies, with a 
prestigious roster of clients and a reputation for 
providing innovative and professional painting 
solutions. The company offers a full spectrum of 
painting and wall covering services to complete nearly 
any job, including electrostatic spray finishes, fabric 
panel installations and applications of Scuffmaster 
brand paint, among others. 

Manhattan Painting & Decorating works closely with 
several of New York City’s leading general contractors 
and construction management companies including 
Structure Tone and JT Magen & Company.  Currently, 
the company is engaged on a varied portfolio of 

projects in Manhattan including The Jordan Company 
at 767 5th Avenue, Young & Rubicam at 3 Columbus 
Circle, First Manhattan Company at 399 Park Avenue 
and Polycom at 1 Pennsylvania Plaza. 

A Reputation for Quality and Safety
Manhattan Painting & Decorating takes great pride 
in its quality control efforts and long-term client 
relationships and makes customer satisfaction a top 
priority. Each project is carefully overseen by the 
company’s expert management team with hands-
on, personal attention to detail from conception to 
completion. A benchmark of integrity, reliability and 
quality for the entire industry, the M/WBE certified 
company has maintained a spotless safety record to 
date.

For more information about Manhattan Painting & 
Decorating, please call (212) 265-5809 or visit 
www.manhattanpaints.com. 

The Association of Master Painters And 
Decorators of New york Spotlights certified WBe 
contractor Manhattan Painting & Decorating

STA Subcontractors News18
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Construction Law
 • Contract Drafting and Negotiation
 • Construction Defect Litigation
 • Claims, Litigation, Arbitration  
    and Mediation
     -   Breach of Contract
     -   Extra Work
     -   Wrongful Termination
     -   Performance and Payment Bond
     -   Non-Payment
     -   Defective Work
     -   Mechanic’s Lien
     -   Delay Claims

Business Litigation
 • Commercial General Litigation
 • Alternative Dispute Resolution (ADR)
 • Real Estate Claims and Disputes
 • Fidelity and Surety

Labor & Employment Law on 
Behalf of Management

 • Wage and Hour Litigation and Compliance
 • Collective Bargaining and Negotiations
 • Human Resources Counseling and Training
 • Employment Agreements
 • Risk Management
 • Union Arbitrations and Grievances
 • Whistleblower and Retaliation Claims

KDVG Is A Full-Service Litigation Firm
That Understands Your Business Needs

In today’s business climate, companies face risks on a variety of fronts 
when a dispute arises. Our attorneys are proactive, pragmatic and 
result-oriented. We always act in the best interests of our clients and 
strive to achieve favorable results whether by litigation or through 

settlement whenever alternate resolution is possible.

135 Crossways Park Drive, Suite 201
Woodbury, New York 11797

Tel: 516.681.1100  
Fax: 516.681.1101www.KDVGLAW.com

Jason Lange 
Associate 

Andrew Richards 
Partner,

Chair of KDVG’s  
Construction Practice

Matthew Minero 
Partner

OUR SERVICE MAKES THE CASE

 

ARMAO, COSTA & RICCIARDI 
 
 

 C E R T I F I E D   P UB L IC   A C C O UN TA N TS ,  P . C .  

1055 Franklin Avenue | Suite 204 | Garden City, NY 11530 
516.256.3200     www.acrcpa.com     info@acrcpa.com      

Law Offices

C. Jaye Berger

110 East 59th Street, 22nd Floor
New York, New York 10022   

TEL: (212) 753-2080

• Real Estate and Corporate Law

• Renovation and Construction Law

• Mechanic’s Liens 

• Contract Drafting and Review 

• Litigation in State and Federal Courts
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Park Avenue Building and Roofing Supplies is pleased 
to announce their newest product line, ASSA ABLOY, 
featuring locks and commercial hardware by Yale, 
Norton, Rixson, Pemko, McKinney, Rockwood, and 
Markar.  Also included are flush wood doors by 
Graham, stile and rail doors by Maiman, hollow metal 
doors by Baron, and custom interior glass partitions 
by Frameworks.

Park Avenue Building and Roofing Supplies, a 
Brooklyn-based, family-owned business is well known 
as one of New York’s leading suppliers of best-in-
class building materials.  As the global leader in door 
opening solutions, ASSA ABLOY generally restricts 
distribution rights to specialty houses that exclusively 
sell doors and hardware. The addition of ASSA 

ABLOY to Park Avenue’s already established door and 
hardware department uniquely positions Park Avenue 
as a single-source solution for your entire project. 

ASSA ABLOY is the largest commercial door and 
hardware manufacturer in the world, supplying 
multiple options for doors, locks, and access control 
solutions. The company manufactures some of the 
most respected brands in the door and security 
industry.

For more information about Park Avenue and ASSA 
ABLOY products, please contact call (718) 403-0100 or 
visit www.parkavebuilding.com.

Park Avenue Building And roofing Supplies To 
open New Doors With ASSA Abloy commercial 
Door And Hardware Product Line

STA Subcontractors News20
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Park Avenue Door and Hardware Line Offers
Best-In-Class Babcock-Davis Access Doors

Park Avenue Building & Roofing Supplies, LLC
2120 Atlantic Avenue  |  Brooklyn, NY 11233
Tel: (718) 403-0100  |  www.parkavebuilding.com

LARGE 
INVENTORY 
AT GREAT 
PRICES

Babcock-Davis access doors are the preferred 
choice of architects, specifiers, and general 
contractors.

Park Avenue is proud to carry Babcock-Davis’ 
updated Architectural Access Door, featuring:

The full line of access doors includes:

Security
Doors

Exterior
Doors

Non-Rated
Doors

Fire-Rated
Doors

Specialty
Doors

Improved durability

Faster installation

Interchangeable door

Standard or tapeable flange
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The News Funnel: real estate’s 
Newest Social Media Tool

By SArAH S. BerMAN, PreSIDeNT, THe BerMAN GrouP, INc.

22 STA Subcontractors News

Social media is quickly becoming an indispensible 
resource for small and large companies alike.  In today’s 
competitive market, it is increasingly important for 
companies to reach a targeted audience at minimal 
cost and provide an extended network of professional 
contacts for instant connections. The News Funnel 
should prove to be a valuable resource for contractors 
and members of the construction community looking 
to communicate with real estate industry clients and 
prospects. 
 
What is The News Funnel?
The News Funnel (TheNewsFunnel.com) is a new 
and completely free website providing aggregated 
content for business professionals in the real estate 
industry. The News Funnel gathers and delivers 
breaking news from hundreds of leading websites 
and companies in a single, customized feed. This 
cutting-edge method allows registrants to create 
their own unique news profile and receive live news, 
24 hours a day, seven days a week, based on their 
specific geographic market, industry segment and 
areas of interest.
 
How Does It Work?
The News Funnel scans thousands of articles from 
the industry’s most trusted sources, including Wall 
Street Journal,  New York Times, GlobeSt.com, Crain’s 
New York Business, The Real Deal, Curbed, and The 
Commercial Observer, to bring subscribers specialized 
content that matches their unique news profiles. 
Using The News Funnel provides quick and efficient 
access to new information, ideas and opportunities 
based on personalized needs, creating a potential 
gold mine for marketing possibilities. 
 

Who Does It Work For?
The News Funnel provides direct access to a 
targeted audience and allows companies, real estate 
professionals and subcontractors, among others, to 
keep a finger on the pulse of the industry. Through 
its free Company News Channel, The News Funnel 
also allows members to upload their own press 
releases, special event announcements and other 
news information, including market research to the 
site, granting them the opportunity to reach industry 
professionals directly without any filters.

About Sarah S. Berman, President,  
The Berman Group, Inc.
Sarah S. Berman serves as President of The Berman 
Group, a full-service marketing, public relations and 
special events firm based in New York City.  The firm 
specializes in serving business-to-business clients 
in the real estate, construction and professional 
services industries. The firm’s website can be found 
at bermangrp.com. 
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Comprehensive Legal Services for the Construction 
and Real Estate Industries

• Construction Contracts & Claims
• Litigation, Mediation & Arbitration
• Private & Government Projects
• Partnering, Joint Ventures & Closely

Held Corporation and Limited 
Liability Companies

• Commercial Real Estate

• Labor & Employment Disputes
• Secured Creditor Transactions
• Wills, Trusts & Estates
• Business Succession Planning
• Intellectual Property, Copyright & Trademark 

Matters and Disputes
• Bankruptcy & Debtor/Creditor Rights

ONE PENNSYLVANIA PLAZA
New York, New York  10119-0196

(212) 695-8100, ext. 312
Donald J. Carbone

One North Broadway, Suite 800
White Plains, New York  10601

55 Harristown Road
Glen Rock, New Jersey  07452

7600 Jericho Turnpike
Woodbury, New York  11797

www.goetzfi tz.com

Goetz Fitzpatrick llp

Manhattan     Long Island
212-661-6166      516-256-3500
www.grassicpas.com

find the balance 
to gain a competitive edge

For more than 30 years, Grassi & Co.’s Construction Practice has been assisting contractors, engineers, 
suppliers and distributors minimize their tax liability, uncover potential savings, and build a successful future.

Manhattan     Long Island
      

ADVERTISEMENT



24 STA Subcontractors News

ADVERTISEMENT

BUILD  WITH  CONFIDENCE

G U I D A N C E  Y O U  C A N  C O U N T  O N

Castellano, Korenberg & Co.

Certified Public Accountants

313 West Old Country Road • Hicksville, NY 11801 | T: 516.937.9500 | www.castellanokorenberg.com
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USI Construction Practice Group 

Market Leaders In 

Surety Bonding and Insurance

555 Pleasantville Road  •  Briarcliff Manor, NY 10510  • 914.769.2220  •  www.wsi.biz

COMPLETE TRUST, TOTAL CONFIDENCE
WE’VE GOT YOU

www.usi.biz
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Ronsco, Inc. (Ronsco) and The Zaretzky Family are 
pleased to announce their participation at this 
year’s Walk Now for Autism Speaks through their 
“Ryan’s Walk” team on Sunday, June 2, 2013. In an 
effort to increase accessibility to friends, family and 
colleagues this year’s team will be participating in 
the Westchester/Fairfield County Walk. The walk 
will take place on the campus of the New York – 
Presbyterian Hospital/Westchester Division, located 
at 21 Bloomingdale Road in White Plains, New York. 

In 2009, “Ryan’s Walk” became the first team in New 
York to reach a $100,000 goal. This year, the team 
has set a fundraising goal of $50,000. Following this 
year’s walk, the team will have raised over $500,000 
since 2008. 

Lee Zaretzky, President of Ronsco, and The Zaretzky 
Family first became involved with Walk Now for 
Autism Speaks for personal reasons. Mr. Zaretzky has 
since recruited the support of his company, members 
of the construction industry, friends and family 
members to assemble a team of over 100 enthusiastic 
members.

Walk Now for Autism Speaks is the largest grassroots 
walk program in the United States and the signature 
fundraising and awareness effort for Autism Speaks. 
Events take place across the United States, as well as 
in Canada and the United Kingdom. Driven by the 
families and friends of those affected by autism, Walk 
Now for Autism Speaks aims to generate funds for 
autism research as well as raise awareness for this 
complex disorder. 

The Zaretzky Family is looking forward to the 2013 
event and is currently calling for new sponsorships 
from the construction industry and other industry 
partners. Registration opens at 9:00 AM, the Opening 
Ceremony is at 10:00 AM and the walk will begin at 
11:00 AM. Those interested in sponsoring or walking 
with Ryan’s Walk Team may contact Mr. Zaretzky 
directly at LZ@ronscoinc.com or visit the Ryan’s 
Walk website for more information or to make a 
donation: http://www.walknowforautismspeaks.org/
westchesterfairfield/lzaretzky. 

ABOUT RONSCO, INC.
Ronsco, Inc. (Ronsco) is a full-service carpentry 
contracting company dedicated to meeting a client’s 
drywall, acoustical and carpentry needs.  Ronsco’s 
team is trained in the latest technology and green 
construction practices, ensuring cutting edge 
solutions for complex commercial, institutional, health 
care, retail, banking, hotel, residential and mixed-use 
construction assignments.  Since 1960, Ronsco’s clients 
have relied on the most knowledgeable management 
team in the industry, a talented union workforce, an 
unparalleled dedication to quality and a commitment 
to safety.

ronsco, Inc. “ryan’s Walk” Team 
Aims To raise Another $50,000 
For Autism research, Awareness
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Great things get built when we put our heads together.

STRENGTH IN PARTNERSHIP
Garden City  |  516.873.2000

New York City  |  212.239.2000

www.moritthock.com

Our fi rm knows the business needs of subcontractors.  
Our Construction Law Practice applies a unique, 
cost-effective and innovative approach to problem solving.  
Our experience in representing not only subcontractors, 
but also owners, contractors, construction managers and 
sureties, enables us to better serve you.  Because we lack 
traditional separation by departments, you tap into the 
combined mind power of our entire fi rm: 50 experienced 
attorneys with diverse skills and insight, all coming 
together to deliver big picture solutions for your business.

Discover our combined strength in 
partnership with your business.

Lee J. Mendelson

William P. Laino

Gary Y. Wirth
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Subcontractors News
1430 Broadway - Suite 1600
New York, NY 10018

T: 212.398.6220
F: 212.398.6224

e-mail: subcontractorstrade@verizon.net
website: www.stanyc.com

Offi cers
Jerry Liss, President
Robert J. Ansbro, 1st Vice President
Robert Weiss,  2nd Vice President
Peter Cafi ero, Treasurer
John A. Finamore, Secretary
Ron Berger, Executive Director
Henry Goldberg, Legal Counsel

Active Past Presidents
Greg S. Fricke, Jr.
Alan Nathanson (Honorary)
Lawrence Roman
Arthur Rubinstein
Robert Samela
Gary Segal (Honorary)
Lawrence Weiss
Scott Rives
 

Board of Directors
JOSEPH AZARA JR.
C.D.E. Air Conditioning

CHRISTINE BOCCIA
Donaldson Traditional Interiors

MICHAEL D. CHAFETZ
MDC Construction Management, Inc.

DAN J. DEVITA
Penava Mechanical Corp.

JOHN DIERKS
Dierks Heating Company, Inc.

ANDREW DRAZIC
ATJ Electrical

BRENT FLEISHER
Environet Systems

JAMES FLYNN
Independent Temperature Control

PATRICK GALLAGHER
BP Mechanical Corp.

CRAIG GILSTON
Gilston Electrical Contracting

GLORIA KEMPER
Recon Construction Corp

STEPHEN LONDON
Commercial Electrical Contractors

JEFFREY MILAD
Milad Contracting Corporation

RANDY RIFELLI
United Iron, Inc.

GUY VANDE VAARST
Empire System Solutions

Upcoming Events
Executive Committee Meeting
Thursday, May 2, 2013
8:30AM

44th Annual Construction Awards 
Dinner
Saturday, May 4, 2013
7:00PM
 
Board Meeting
Tuesday, May 7, 2013
5:30PM
  
Annual Golf Outing
Monday, June 24, 2013
9:30AM
 
General Membership Meeting
Wednesday, June 26, 2013
5:30PM

New Members
Hart Insulation
Timothy Hartnett
 
The Law Offi ce of Eliza D. Stahl, P.C.
Eliza D. Stahl
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The G&C Building
66 North Village Avenue
Rockville Centre  |  New York 11570
Phone 516.764.2800  |  Fax 516.764.2827
www.goldbergconnolly.com

Contact
Henry L. Goldberg
Managing Partner
hlgoldberg@goldbergconnolly.com

Legal Counsel to the STA

New York’s  
“Go-To” Construction Law Firm

g&c_sta_half_page_horiz_ad.indd   1 12/3/10   4:16 PM

trengthen New York’s construction industry

each member firms to increase business opportunities

dvocate to preserve subcontractors’ rights
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