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P R E S I D E N T ’ S  M E S S AG E
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I would like to congratulate our new slate of Board of Directors and Officers elected at the 

Annual Meeting of the Association on Wednesday, June 26, 2013. I am honored to have been 

re-elected as President for the July 1, 2013 to June 30, 2014 STA session, and look forward to 

another successful year advancing the interests of our members. 

Our Annual Meeting also featured a special presentation by STA Legal Counsel Henry L. 

Goldberg and Goldberg & Connolly Partner Erik A. Ortmann. The two facilitated an informative 

and insightful seminar on M/WBE & DBE Good Faith Compliance. 

I am pleased to announce that the STA, Building Trades Employers’ Association, Associated 

General Contractors of New York State and the Empire State Subcontractors Association have 

come together to form a groundbreaking alliance that will jointly support contractors’ interests 

throughout New York State. 

The STA Board Members and Officers will continue to actively develop our relationships 

with all of the specialty trade associations in order to effectively improve and strengthen the 

subcontracting community. In the coming year, we hope to avidly promote comprehensive 

policies and practices that will benefit construction industry subcontractors and suppliers 

conducting business in New York State. 

Best wishes for a wonderful summer season!

Sincerely,

Jerry Liss 
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The STA is pleased to announce the election of 
officers for the 2013-2014 term. The officers were 
announced at the Annual Meeting of the Association 
on Wednesday, June 26, 2013.  

The officers were elected for a period of one (1) 
year starting July 1, 2013 to June 30, 2014, and 
the Directors for a period of three (3) years from  
July 1, 2013 to June 30, 2016.

STA Announces Officers And  
Directors For 2013-2014 Term

June 2013
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President
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Subcontractor Of The Year Award 
To Be Renamed In Honor Of 
Executive Director Ron Berger

The Subcontractors Trade Association (STA) is pleased 
to announce that the Board of Directors has voted to 
rename the annual Subcontractor of the Year Award 
in honor of the valuable contributions and dedicated 
leadership of Executive Director Ron Berger. 

With over 59 years of experience in the construction 
industry, Mr. Berger has been a member of the STA 
since 1973 and served as President from 1989 to 1991. 
Mr. Berger has also held the position of Executive 
Director of the Association since 2002. As Executive 
Director, Mr. Berger has strived to improve insurance 

policies, expedite the payment process and promote 
the interests of union subcontractors.

The Ron Berger Subcontractor of the Year Award, to be 
presented each year at the Annual Construction Awards 
Dinner, will continue to honor the accomplishments of 
distinguished New York construction industry leaders 
for their exceptional contributions and dedication to 
the trade. The award will recognize those who have 
demonstrated a commitment to the STA’s mission 
of strengthening the subcontractor community and 
ensuring the continued success of the industry.
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In today’s business climate, companies face risks on a variety of fronts 
when a dispute arises. Our attorneys are proactive, pragmatic and 
result-oriented. We always act in the best interests of our clients and 
strive to achieve favorable results whether by litigation or through 

settlement whenever alternate resolution is possible.

135 Crossways Park Drive, Suite 201
Woodbury, New York 11797

Tel: 516.681.1100  
Fax: 516.681.1101www.KDVLAW.com
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Andrew Richards 
Partner,
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Construction Practice

Matthew Minero 
Partner
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What does
CohnReznick
 think?

CohnReznick is an independent 
member of Nexia International

cohnreznick.com/construction

With the construction industry showing momentum, 
contractors need more than technical accounting 
expertise. Turn to CohnReznick for proactive insight 
and advice that will help you fortify working capital, 
improve profitability, and strengthen banking and 
surety programs. Find out what CohnReznick thinks 
at CohnReznick.com/construction.

CohnReznick. Where forward thinking creates results.

— The Washington Post 
© 2013 The Washington Post. All Rights Reserved. 4/12/2013.

ADVERTISEMENT
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Much is being observed today regarding how one-
sided basic contract language has become in the 
construction industry.  This occurs at all levels:  
between Owner/Developer and CM/GC; CM/GC and 
Subcontractors; and Subcontractors and their second- 
tier specialty trade subcontractors and suppliers.  It 
has really gotten nasty. 

When I started in this industry, many bemoaned 
the disappearance of a culture of honor in the 
construction industry, which once did business with 
an honest handshake.   The common complaint was 
that everything was beginning to require a formal 
“contract” and, of course, that the lawyers were 
ruining the industry.   That seems quaint now.  From 
today’s perspective, strict, but fair, formal contract 
requirements seem like the “good old days.”    

This article is devoted to one type of these current 
“nasty” contract provisions which are as pathetically 
misguided as they are unnecessary.  In fact, I am 
going to coin a phrase to categorize them, namely, 
“COFED.”   Hopefully this term will become an epithet 
in the industry.  Once a provision is labeled as such, 
it should embarrass more prudent parties not to 
continue to employ them.  

Certain of these offensive provisions are related to 
a very unhealthy trend in the construction industry 
regarding delay and impact controversies.  These 
have to do with the absurdly strict enforcement of 
contract provisions requiring notice of delay-causing 
events and of potential delay/impact damages.  These 
unjustifiable contract provisions are nothing more 
than “contractor forfeiture enhancement devices” or 
“COFEDS.”  The time to stop this cancerous spread of 
COFEDS is now.   

Allow me to explain by example.  One of the most 
unjustified COFEDS is found in the New York State – 
Department of Transportation (“NYSDOT”) Standard 
Specifications, which states at Section 104-06, entitled 
“Notice and Recordkeeping” in pertinent part:  “The 
notification and recordkeeping provisions in this 
Contract shall be strictly complied with for disputes 
of any nature and are a condition precedent to any 
recovery.”   

However, Section 104-06 goes on to state at 
Subsection C “Failure to Comply”:

Failure of the Contractor to provide such written 
notice in a timely fashion will be grounds for 
denial of the dispute and the Department does 
not have to show prejudice to its interest before 
such denial is made. In the event the Contractor 
fails to provide a required written notice within 
the required time limits, or fails to maintain and 
submit the records specified above, any claim 
for compensation shall be deemed waived, 
notwithstanding the fact that the Department 
may have had actual notice of the facts and 
circumstances comprising such dispute and 
is not prejudiced by such failure of notice or 
recordkeeping.

So what does this COFED mean?  If you are late in 
giving any required contractual notice, your claim 
shall be deemed waived, even if the NYS-DOT is not 
prejudiced by such failure on your part.  Let’s let that 
sink in.  The Contractor fails to give a notification 
to NYS-DOT that causes no harm whatsoever to the 
NYS-DOT and the contractor forfeits all of its rights 
to its valuable claim.  

BY HEnRY L. GOLDBERG, MAnAGInG PARTnER, GOLDBERG & cOnnOLLY AnD STA LEGAL cOunSEL
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Worst still, this is also “notwithstanding the fact that 
the NYS-DOT may have had actual notice of the facts 
and circumstances comprising such dispute and is not 
prejudiced.”  What does this mean?  A contractor 
suffers forfeiture of its valuable claim, even where the 
notice is not necessary because the NYS-DOT already 
knew about the matter or incident?!  Complete 
forfeiture of a contractor’s rights and for no reason.  

Why would any “public servant” working for New 
York State be motivated to write such an unfair 
and one-sided contract clause?   Isn’t the NYS-DOT 
embarrassed by this?  Does our New York “Open 
for Business” governor, Andrew Cuomo, know such 
COFED language is in his Department’s contract?

In law school, I was taught that, “the law disfavors 
forfeiture.”  If there was a way to interpret a contract 
so as to avoid such a harsh or one-sided result, it should 
be so interpreted.  Too many contracts today do just 
the opposite.  In fact, this NYS-DOT COFED requires 
forfeiture for no reason, where the Department 
already is aware of the pertinent facts.

Here is another COFED.  New York City’s Standard 
Construction Contract at Article 11.2 states:

“Failure of the Contractor to strictly comply 
with the requirements of Article 11.1.1 may, in 
the discretion of the Commissioner, be deemed 
sufficient cause to deny any extension of time on 
account of delay arising out of such condition.  
Failure of the Contractor to strictly comply with 
the requirements of Articles 11.1.1 (notice and 
recordkeeping) and 11.1.2 (recordkeeping of 
damages) shall be deemed a conclusive waiver by 
the Contractor of any and all claims for damages 
for delay arising from such condition and no right 
to recover on such claims shall exist.”    

So what does this COFED mean?   Firstly, as with 
the NYS-DOT contract provision, the contractor 
must strictly comply with the notice, damage and 
recordkeeping provisions or lose all rights to any 
recovery (“no right to recover on such claims shall 
exist”).  This certainly seems like an unnecessarily 

excessive exercise of governmental authority.  What 
if the City agency had actual notice of the facts and 
circumstances?  No exceptions are made for that.  

Until recently, the courts of New York State had been 
very interested in learning whether the contracting 
agency had actual knowledge of the relevant facts.  
What right did an agency have to demand an 
additional notice (or monthly notices every thirty 
days) from the contractor?  

Note, furthermore, in NYC Contract’s Article 11.1.2, 
the City states that the information presented within 
the thirty-day periods for reporting must be 100% 
accurate because the damages that the contractor 
claims “shall not be different from or in excess of 
statements made and documentation provided 
pursuant to this article.” Thus, not only must the 
contractor respond with damage calculations every 
thirty days,  they must be completely accurate.  

This flies in the face of what has always been allowed 
in courts of law, namely, the free amendment of 
claims in any legal proceeding to conform to the proof 
developed at trial.  If you showed greater damages at 
trial, you were entitled to same.  Claims were freely 
amendable.  Here, the City is imposing perfection on 
the contractor, or all rights are, again, waived.  This 
is a classic COFED, with no real purpose other than to 
foster forfeiture of contractor and/or subcontractor 
rights.

So why do I use the term COFED?   Because stringent 
contractual demands such as these are so over-the-
top, so one-sided, and so unnecessary for  the fair  
and equitable administration of these contracts, that 
they clearly could have been motivated by only one, 
inescapable purpose, namely, to impose waiver and 
forfeiture upon the people who build this City.

Why must a contractor provide ten days (NYS) or 
seven days (NYC) or two days (NYS-SCA) notice or 
lose all rights?   Because the owner and/or GC actually 
need such strict or prompt notice?  Clearly not.

Some cynically might say, as I have observed, that 
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these provisions afford the upstream party “the 
opportunity to institute measures that will mitigate 
damages to all parties and/or to agree to terms and 
conditions for timely payment for any eligible added 
costs.”  Really?  So the upstream parties only want to 
pay you fairly, if only you would give prompt notice?  
Interesting.  Have you ever seen that happen?  I am 
certain you have not.    

These are true COFEDS.   It is really quite clear when 
they are stripped naked to their essentials.  They 
should be an embarrassment to any public agency.  
Unfortunately, they are only examples of an epidemic 

of such unreasonably onerous provisions.  They are 
“gotcha” provisions on steroids, and they have to 
stop now.

Mr. Goldberg may be reached by email at 
hlgoldberg@goldbergconnolly.com or by telephone 
at (516) 764-2800.

© Goldberg & Connolly

continued from page 7
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Beyond Protection. Partnership.

When it comes to creating new contacts and
connections, we create the perfect fit. From
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alternative risk financing to forming joint
ventures and acquisition opportunities, our
team of experts can put it all together for you.

David W. Marino
Regional Executive Vice President

david.marino@aon.com
516.396.4422 | www.aon.com
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This is the final part of a three-part series of articles 
addressing construction firm valuation issues. Part 1 
discussed The Use of Market Approach. This approach 
followed two methods: the guideline comparable 
public company method, where comparisons of 
publicly traded companies are made, and the M&A 
method, where transactions are analyzed and used 
to determine value. Part 2 focused on The Use of 
Income Approach. This approach focuses more on the 
estimated value based upon future earnings in either 
income or cash flow. The final part to the series, The 
Case for the Cost (“Asset”) Approach will focus on 
the underlying values of all the assets and liabilities 
within the firm.

The cost or asset approach generally considers the 
underlying values of all the assets and liabilities within 
the enterprise. The difference between the assets and 
liabilities is the adjusted book or net asset value. This 
value can be based upon a premise of going concern, 
orderly liquidation or forced liquidation values. The 
adjusted book value represents an initial controlling 
value on a marketable basis. In other words, the 
holder of the equity interest has the authority to sell 
or settle assets and liabilities in a reasonable amount 
of time. If the purpose of the valuation is to value 
the business on a minority non-marketable interest 
basis, discounts for lack of control and minority 
apply. Discounts are beyond the scope of this article. 
However, they are also an important step in the 
valuation process, and are often used as an estate tax 
planning tool.

In general, the cost approach is recognized as a 
last effort to value operating companies.1 Most 

practitioners consider the use of the asset approach an 
indication of a liquidation value, which may violate a 
premise of going concern (if that applies). So in many 
valuations, the asset approach is often dismissed, or 
considered a floor of value, as if the company needed 
to be liquidated to minimize shareholder risk of loss.

The definition of the cost approach is:
“A general way of determining a value indication 
of an individual asset by quantifying the amount 
of money required to replace the future service 
capability of that asset.”2

As the definition points out, the cost approach 
considers the funds to be spent to replicate 
acceptable substitutes, both assets and liabilities. This 
methodology is similar to a purchase price allocation 
under the Financial Accounting Standards Board’s 
(‘FASB”) Accounting Standards Codification No. 805 
(“ASC 805”) Business Combinations, where the assets 
and liabilities are re-stated at their respective fair 
values, and the surplus of the purchase price over 
the fair values of the assets and liabilities is recorded 
to goodwill. Consequently, goodwill is somewhat a 
reflection of the excess earnings to be generated by 
future operations, on a controlling basis. In general, 
higher recorded values to goodwill are a reflection 
of a control premium expected by the purchaser, and 
the value to be determined under ASC 805 is fully 
controlling and marketable.

At this point in the article, we will focus on a case 
study to provide some examples of the application of 
the cost approach.

The case For The cost 
(“Asset”) Approach

STA Subcontractors News10
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The case For The cost 
(“Asset”) Approach

Major Construction, Inc. (the “Company”) is a privately 
held business, with a majority of outstanding shares 
held by the founder. The founder seeks to transfer 
(gift) shares to relatives before retirement, but in 
order to do so a valuation must take place. Given that 
the founder will no longer be active in the business, 
the long-term outlook for the business is uncertain, 
but the Company has a management team in place 
and an experienced workforce. The Company operates 
in a segment of the Construction industry whereby 
there are no guideline publicly traded companies and 
no recent guideline comparable transactions have 
occurred. Additionally, the Company itself has no 
clear outlook on the future income of the Company 
other than the projects it currently has on hand as of 
December 31, 2012 (the “valuation date”).

The Company’s reputation as a subcontractor is 
excellent, but was primarily driven by the relationships 
the founder had developed over the years. Due 
to the anticipated retirement of the founder, the 
business will need to be more reliant upon others 
to develop new business, while maintaining existing 
relationships. Although it appears that the business 
will be able to continue operations without a threat 
of liquidation, continuation is not guaranteed. An 
assessment of the Company’s assets and liabilities has 
determined the following assets and liabilities exist:

1. Net Working Capital (Current Assets less  
Current Liabilities).

2. Equipment and Capital Leases, at market rates.
3. Office Lease, currently at market rates.
4. Backlog on Contracts not begun.

5. Workforce in place.
6. Line of Credit with a financial institution, at a 

current market rate.

Given that there is an absence of market data to 
apply, and the income, other than the current projects 
on hand at the valuation date, is uncertain, the cost 
or “asset” approach is a feasible alternative to the 
market and income approaches.

Although the asset approach intuitively uses cost 
data, the approach can often be a hybrid approach, 
whereby other market, income and cost data can be 
used to replicate the value of the underlying assets. 
Rates of returns (“ROR”) can be applied to each class 
of assets. Although the specifics of determining the 
various ROR can be complex, and beyond the scope 
of this article, there is market data on return rates 
for specific assets. For example, banks regularly lend 
to companies using net working capital as security. 
Leasing companies regularly lease equipment to 
construction companies. Finally, companies generally 
consider the weighted average cost of capital 
(“WACC”) as a hurdle rate to analyze projects and to 
determine Business Enterprise. It is generally accepted 
that the return rate for each successive class of asset 
beginning with net working capital, increases with 
the intangibles, such as goodwill receiving a rate 
above WACC.

Exhibit 1 is a summary of the various return rates for 
each class of asset for the Company:

11June 2013

continued on page 12
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After selecting the various ROR, the valuation analyst 
can determine value under an income approach for 
the primary income generating asset of the Company, 
which is its backlog.

Exhibit 2 presents an income approach, whereby the 
net present value of the future net profits of the 
Backlog by project are determined:

exhibit 2

In addition to the backlog, another unrecorded asset 
considered by the valuation analyst is the Assembled 
Workforce. Assembled Workforce considers the 
value of the management team and the employees 
currently working in the business. Conceivably, buyers 
interested in acquiring all of the assets or the equity 
of the business, would consider the potential cost 
savings in acquiring an in-place workforce, instead of 
expending funds and personnel time in identifying 
and recruiting individuals. Consequently, the 
valuation analyst has determined through inquiry and 
consultations with others that the costs to acquire a 
similar workforce would amount to approximately 
$300,000 (considering tax savings).

After a review of the Company’s balance sheet and 
analysis, the valuation analyst then adjusts the 
Company’s balance sheet as if a similar entity was 
replicated.

Some other observations the valuation analyst makes 
are that the contract receivables need to be adjusted 
to the present value for an assumed collection period, 
and the costs and estimated earnings in excess of 
billings and billings in excess of cost and estimated 
earnings on uncompleted contracts need to be re-
classed to contract receivables. The assumption for 
these adjustments is that the seller would seek to 
maximize value by converting the costs in excess of 
billings and estimated earnings to contract receivables 

as soon as possible, and that the buyer would 
recognize that these costs are recoverable.

Another fair market adjustment the valuation analyst 
considers is the fair market value of the fixed assets. 
Consultation with management and other appraisers 
lead the valuation analyst to conclude that the fixed 
assets are worth $10.5 million in place.

After consideration of the necessary fair market value 
adjustment, the valuation analyst uses the Adjusted 
Book Value method to determine a value for the 
equity or net adjusted assets of the Company and 
concludes a value on a marketable, controlling basis 
of $36.792 million as presented on Exhibit 3.

continued from page 11
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In order to test the reasonableness of the result, the valuation analyst corroborates the concluded value to 
determine whether or not the weighted average return on assets (“WARA”) is the same as the WACC. WARA is an 
important test, because if the returns are not the same, there would be an assumption that the individual assets as 
an assemblage could have a higher or lower ROR than the business itself, which is not a valid assumption. As 
presented on Exhibit 4, WARA and WACC reconcile. Admittedly, this process of reconciliation may be circular, but 
must be performed to assure the reasonableness of the results.

In order to test the reasonableness of the result, the 
valuation analyst corroborates the concluded value 
to determine whether or not the weighted average 
return on assets (“WARA”) is the same as the WACC. 
WARA is an important test, because if the returns are 
not the same, there would be an assumption that the 
individual assets as an assemblage could have a higher 
or lower ROR than the business itself, which is not a 
valid assumption. As presented on Exhibit 4, WARA 
and WACC reconcile. Admittedly, this process of 
reconciliation may be circular, but must be performed 
to assure the reasonableness of the results.

exhibit 4

The cost or asset approach can result in a reliable 
method that appraisers, clients and taxing agencies 
can understand. Although the cost approach may 
be somewhat in conflict with a premise of going 
concern, if there is a lack of market data, and the 
subject construction company has no clear outlook on 
its future income, the cost approach may be applied.

Matthew Crane, ASA, CPA/ABV is a Valuation Manager 
at Grassi & Co. For more information Mr. Crane may be 
reached at mcrane@grassicpas.com or by telephone 
at (212) 223-5039.

1 American Society of Appraisers Standards state “The asset-based approach should not be the sole appraisal approach used in 

assignments relating to operating companies appraised as going concerns unless this approach is customarily used by sellers and 

buyers. In such cases, the appraiser must support the selection of this approach.”

2 As defined by International Glossary of Business Valuation Terms.

continued from page 13
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Mike Gallina, a longtime commercial banker 
specializing in lending to the construction industry, 
has recently joined Lake Equipment Leasing, Inc. as 
Executive Vice President.

about Lake equipment Leasing, inc.
Lake Equipment Leasing, Inc. is an equipment leasing 
and finance company located in Millburn, NJ.  The 
company was founded in 1994.  Lake specializes in 
new and used equipment leasing and financing  for 
businesses who are unable to obtain financing from 
banks or other traditional financing sources.  The types 
of equipment that Lake finances includes construction 
equipment, “yellow iron”, tractor trailers, materials 
handling equipment such as forklifts, and machinery 
and other hard assets.

Growing the Business
In his new role, Mike will be primarily responsible for 
growing Lake’s portfolio.  This will include identifying 
small businesses looking to lease equipment.  It 
also includes forming relationships with equipment 
dealers who need to help their customers obtain 
financing for equipment they would like to obtain, 
and reaching out to equipment lease brokers who 
arrange financing on behalf of their clients.

Prior to joining Lake Leasing, Mike was the Managing 
Director of Business Banking for First Central Savings 
Bank in Glen Cove, NY.  Before that, he was the 

Chief Commercial Banking Officer for NorthEast 
Community Bank in White Plains, NY.  Prior to that, 
he was Senior Vice President of North Fork Bank and 
Sterling National Bank.

sta Was the cornerstone
Mike has been an active member in the STA through 
the various banks he has worked for since 1995.  He 
has been particularly proud and honored to serve on 
the STA Executive Advisory Board.

“My membership in the STA has been the cornerstone 
of my banking career,” says Mike.  “The great pleasure 
of my time in banking was working with the many 
STA members I helped get the financing they needed 
to do their jobs and help bridge the cash flow gap as 
they waited to get paid.”  Mike would like to thank 
the many STA members who have followed him 
throughout his career.

Mike looks forward to continuing his involvement in 
the STA.  “I have made many friends in the contracting 
community through the STA,” says Mike, “and I look 
forward to maintaining those friendships.”

For more information, please contact Mike Gallina at 
(212) 330-8200 or mikeg@lakeleasing.com.

Mike Gallina Joins  
Lake Equipment Leasing

17June 2013
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the association of Master Painters & decorators of 
New York is pleased to highlight member contractor 
tf Nugent, Inc. for its dedicated service to the New 
York City construction industry.

For more than 70 years, TF Nugent has been well 
established in New York City’s Rockefeller Center as 
a full-service commercial painting and wall covering 
company. TF Nugent’s extensive experience in the 
application of paint, wallcoverings, spray and faux 
fi nishes, as well as Venetian stucco, has earned the 
company a reputation as one of the tri-state area’s 
leading contractors.  

The company also provides a number of modern 
coating solutions and sophisticated application 
technologies to meet any client’s design requirements. 
TF Nugent’s team of professionals has extensive 
experience applying Scuffmaster coating, a spray 
solution designed for high traffi c areas requiring 
an elegant, yet highly durable fi nish. The company 
also offers electrostatic coating, a new technology 
that relies on magnetically polarized paint and work 
surfaces. 

TF Nugent’s all-union workforce takes pride in 
providing high-quality workmanship at competitive 
prices, and is known for its fast, reliable and 
personalized service. 

For more information on TF Nugent, visit 
www.tfnugent.com. 

about the association of Master Painters and 
decorators of New York
The Association of Master Painters and Decorators 
of New York, Inc. exists to support the interests 
of its members and to promote the growth of 
the unionized painting and fi nishing industries in 
the New York metropolitan area. The Association 
represents its members in all matters that 
affect the industry, including the areas of labor 
management relations, government relations, 
as well as advertising, training and promotion 
of safe work place practices. The Association  
negotiates collective bargaining agreements on 
behalf of members, and serves as an arbitrator at 
grievance hearings. For more information, visit 
www.masterpaintersny.com.

Association Of Master Painters & 
Decorators Of new York  Highlights 
Member TF nugent, Inc.

STA Subcontractors News18
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ARMAO, COSTA & RICCIARDI 
 
 

 C E R T I F I E D   P UB L IC   A C C O UN TA N TS ,  P . C .  

1055 Franklin Avenue | Suite 204 | Garden City, NY 11530 
516.256.3200     www.acrcpa.com     info@acrcpa.com      

Law Offices

C. Jaye Berger

110 East 59th Street, 22nd Floor
New York, New York 10022   

TEL: (212) 753-2080

• Real Estate and Corporate Law

• Renovation and Construction Law

• Mechanic’s Liens 

• Contract Drafting and Review 

• Litigation in State and Federal Courts
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After five long recessionary years, construction activity 
in the tri-state region is poised for a strong rebound.  
Increasing tax revenues coupled with Federal 
assistance will enable state and local governments 
to release projects that have been delayed due to 
funding issues.  The private sector has already started 
to rebound as developers, with the aid of increased 
borrowing activity, feel there is less risk involved in 
going forward with new projects.  Tourism is on the 
rebound, new hotels are being built, and a New York 
Super Bowl only months away.

Gone will be the days of too many bidders and low- 
ball pricing.  More work means that the opportunity 
for increased profit margins will be greater and local 
contractors will fill their plates with more future 
revenues due to an increase in backlog.

The forecast is for strong construction activity for 
the upcoming three to five years.  Now is the time 
to be positioned well for this surge in new work.  
Many contractors will amass fortunes during these 
prosperous times because they have the support of 
their bonding company.

Federal, state, local governments and many private 
project owners require surety bonds to manage risk 
on construction projects.  Successful contractors align 
themselves with a professional team consisting of a 
surety bond producer, construction CPA, construction 
lawyer and a bank that is contractor-friendly.

Bonding companies pre-qualify contractors utilizing, 
amongst other criteria:

1) Audited or reviewed financial statements 
prepared on the percentage of completion 
method on an annual and semi-annual basis.

2) Organization chart and resumes of key 
employees to ascertain that the owner is 
complemented by a team of qualified field and 
office staff.

3) Letters of recommendation on completed 
projects from project owners, engineers and 
architects.

4) Evidence of a bank line of credit to provide 
sufficient comfort that projects will be completed 
and to manage working capital needs.

5) A business continuity plan in place so that 
business operations are not disturbed by the 
absence of the owner.

6) Current work-in-process information by 
contract, including contract price, estimated 
gross profit, billings and costs to date, estimated 
costs to complete, and anticipated completion 
date.

7) Current personal financial statement of 
the key owners of the construction company 
prepared by the construction CPA.

8) A current aging of contract receivables by 
contract, and broken out between requisitioned 
amounts and retainage.

The Surety’s Evaluation 
of contractors

STA Subcontractors News20
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When reviewing the company’s financial statements, 
the surety evaluates, amongst other things, the 
following:

1) Working capital – the surety will make 
adjustments to the working capital as presented 
for aged contract receivables that remain 
uncollected, certain prepaid expenses and 
suspect underbillings on contracts in process.

2) Performing a historical analysis of contracts 
completed and still in process will help the 
surety track any profit fades – this could lead to 
questions regarding the contractor’s estimating 
ability.

3) A reconciliation of contract revenues, contract 
costs and gross profit between completed 
contracts and contracts in process.

4) A review of underbillings on contracts in 
process to determine if these contracts costs 
have been subsequently billed or whether 
there are pending change orders to be resolved 
enables the surety to determine the validity of 
these underbillings.  If underbillings are a high 
percentage of the company’s net worth, the 
surety will need to believe in their accuracy.

5) Conversely, if the contractor is in a net 
overbilled position on contracts in process, the 
surety will need to understand whether this is 
a result of the contractor’s aggressive billing 
practices or whether there appears to be hidden 
net worth due to profit conservatism.

6) Bank line of credit – is it adequate for the 
contractor’s cash flow needs especially if the 
contractor is a trade contractor who is labor 
intensive or is a larger bank line needed?

7) Contingency and commitment footnotes 
in the financial statements enable the surety 
to evaluate the existence of pending claims, 
lawsuits and guarantees.

8) If the company is a flow-through entity, 
such as an S Corporation or a Limited Liability 
Company, the surety will inquire of the 
contractor what distributions will be required to 
fund any personal income tax liabilities.

Once a contractor has been pre-qualified by the 
surety, a continuous evaluation of the contractor’s 
financial performance and financial position takes 
place to determine if a reduction or an increase in 
the contractor’s bonding program is warranted to 
reduce or increase surety capacity. This requires open 
channels of communication and usually requires 
a periodic meeting between the contractor, the 
bonding agent, the CPA and the bonding company.

A demonstration of commitment from the owner of 
a construction company through personal indemnity 
helps protect the surety from any losses caused by 
the contractor’s failure to complete bonded projects.  
Corporate and personal indemnifications are a 
standard practice in today’s marketplace.

Finally, the importance of the construction CPA cannot 
be overlooked.  Understanding the contractor client’s 
goals enables the CPA to guide the client in achieving 
increased surety and banking credit through retention 
of after-tax profits in the construction company. 
This is best achieved by the preparation of financial 
statements acceptable to the bonding companies and 
a continuous flow of information to keep the surety 
well informed of current developments.

For additional information, please contact  
(516) 937-9500 or visit www.castellanokorenberg.com. 
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GET INVOLVED
Get involved and join your colleagues on one of STA’s committees.

Your participation makes a difference.
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Development

Business  
prActice  

interchAnge

John Finamore peter cafiero robert J. Ansbro W. scott rives Brent Fleisher patrick gallagher David marinoAnthony campolo

Dinner DAnce  
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insurAnceFinAnce
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memBership
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construction 
AuthoritY

STA Technology Committee Has 
Launched New Social Networking Pages

Find us on

Facebook
Find us on
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USI Construction Practice Group 

Market Leaders In 

Surety Bonding and Insurance

555 Pleasantville Road  •  Briarcliff Manor, NY 10510  • 914.769.2220  •  www.wsi.biz

COMPLETE TRUST, TOTAL CONFIDENCE
WE’VE GOT YOU

www.usi.biz
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Building On Your Success: 
Taking Your Marketing  
Strategy To The next Level

BY SARAH S. BERMAn, PRESIDEnT, THE BERMAn GROuP, Inc.
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If you have a marketing plan in place, you may ask 
yourself how you can take your strategies to the 
next level. Now that you have integrated marketing 
into your company’s game plan, how can you keep 
generating new business as a result? 

revitalize Your Website
Your website is the face of your business – give it a 
fresh look and add new features to give your current 
clients a reason to keep coming back. Examining your 
design will ensure prospective clients are receiving 
the best first impression. As always, keeping your 
“News” features up-to-date and relevant will ensure 
your audience remains in the loop on company 
developments. 

spread the Word
A strong public relations strategy is essential for 
publicizing the good work you do and reaching new 
demographics. Reach out to industry trade publications 
to generate buzz and get your name out there. Social 
media has become an integral part of every successful 
marketing strategy. Utilize popular platforms such as 
Facebook, LinkedIn and Twitter to extend the reach of 
your marketing campaign and connect with current 
and potential clients. 

connect With a Wider audience
Word-of-mouth is a powerful marketing tool, and who 
better to spread the word than you? Developing your 
contact database by constantly adding new prospects 
will help get your message to a wider audience.  
Industry events are a great way to connect with 
others in your field and meet potential clients. Always 
remember to exchange information with people you 
meet and add them to your marketing database.  This 
will help you maintain a fresh audience for direct 

marketing pieces, including newsletters, e-mail blasts 
and other company distributions.

expand Your social circle
Stepping outside of your comfort zone brings valuable 
rewards.  Joining a new networking group will expose 
your company to an unfamiliar audience, giving you a 
chance to make a lasting first impression. It’s a small 
world and continuing to make it smaller by forging 
new connections will only help your marketing efforts.  
Expanding your network will help you secure a new 
audience for your company, while keeping an eye on 
your competitors. 

Make Your Voice Heard
Speaking engagements can position you as an expert 
in your field. Take your influence to the next level by 
securing speaking opportunities. This will help you 
and your company remain relevant in the industry and 
will add credibility to your expert opinion. 

Implementing winning marketing strategies will 
grant your company the attention that it deserves but 
learning to refresh your approach will elevate your 
efforts to continue bringing positive change. Keeping 
all of the facets of your strategy on a steady incline is 
the secret to your marketing success.

about sarah s. Berman, President, the Berman Group, inc.
Sarah S. Berman serves as President of The Berman 
Group, a full-service marketing, public relations and 
special events firm based in New York City.  The firm 
specializes in serving business-to-business clients 
in the real estate, construction and professional 
services industries. The firm’s website can be found 
at bermangrp.com. 
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Comprehensive Legal Services for the Construction 
and Real Estate Industries

• Construction Contracts & Claims
• Litigation, Mediation & Arbitration
• Private & Government Projects
• Partnering, Joint Ventures & Closely

Held Corporation and Limited 
Liability Companies

• Commercial Real Estate

• Labor & Employment Disputes
• Secured Creditor Transactions
• Wills, Trusts & Estates
• Business Succession Planning
• Intellectual Property, Copyright & Trademark 

Matters and Disputes
• Bankruptcy & Debtor/Creditor Rights

ONE PENNSYLVANIA PLAZA
New York, New York  10119-0196

(212) 695-8100, ext. 312
Donald J. Carbone

One North Broadway, Suite 800
White Plains, New York  10601

55 Harristown Road
Glen Rock, New Jersey  07452

7600 Jericho Turnpike
Woodbury, New York  11797

www.goetzfi tz.com

Goetz Fitzpatrick llp

Manhattan     Long Island
212-661-6166      516-256-3500
www.grassicpas.com

find the balance 
to gain a competitive edge

For more than 30 years, Grassi & Co.’s Construction Practice has been assisting contractors, engineers, 
suppliers and distributors minimize their tax liability, uncover potential savings, and build a successful future.

Manhattan     Long Island
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Park Avenue Door and Hardware Line Offers
Best-In-Class Babcock-Davis Access Doors

Park Avenue Building & Roofing Supplies, LLC
2120 Atlantic Avenue  |  Brooklyn, NY 11233
Tel: (718) 403-0100  |  www.parkavebuilding.com

LARGE 
INVENTORY 
AT GREAT 
PRICES

Babcock-Davis access doors are the preferred 
choice of architects, specifiers, and general 
contractors.

Park Avenue is proud to carry Babcock-Davis’ 
updated Architectural Access Door, featuring:

The full line of access doors includes:

Security
Doors

Exterior
Doors

Non-Rated
Doors

Fire-Rated
Doors

Specialty
Doors

Improved durability

Faster installation

Interchangeable door

Standard or tapeable flange
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Great things get built when we put our heads together.

STRENGTH IN PARTNERSHIP
Garden City  |  516.873.2000

New York City  |  212.239.2000

www.moritthock.com

Our fi rm knows the business needs of subcontractors.  
Our Construction Law Practice applies a unique, 
cost-effective and innovative approach to problem solving.  
Our experience in representing not only subcontractors, 
but also owners, contractors, construction managers and 
sureties, enables us to better serve you.  Because we lack 
traditional separation by departments, you tap into the 
combined mind power of our entire fi rm: 50 experienced 
attorneys with diverse skills and insight, all coming 
together to deliver big picture solutions for your business.

Discover our combined strength in 
partnership with your business.

Lee J. Mendelson

William P. Laino

Gary Y. Wirth
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Subcontractors News
1430 Broadway - Suite 1600
New York, NY 10018

T: 212.398.6220
F: 212.398.6224

e-mail: subcontractorstrade@verizon.net
website: www.stanyc.com

Offi cers
Jerry Liss, President
Robert J. Ansbro, 1st Vice President
Robert Weiss,  2nd Vice President
Peter Cafi ero, Treasurer
John A. Finamore, Secretary
Ron Berger, Executive Director
Henry Goldberg, Legal Counsel

Active Past Presidents
Greg S. Fricke, Jr.
Alan Nathanson (Honorary)
Lawrence Roman
Arthur Rubinstein
Robert Samela
Gary Segal (Honorary)
Lawrence Weiss
Scott Rives
 

Board of Directors
JOSEPH AZARA JR.
C.D.E. Air Conditioning

CHRISTINE BOCCIA
Donaldson Traditional Interiors

MICHAEL D. CHAFETZ
MDC Construction Management, Inc.

DAN J. DEVITA
Penava Mechanical Corp.

JOHN DIERKS
Dierks Heating Company, Inc.

ANDREW DRAZIC
ATJ Electrical

BRENT FLEISHER
Environet Systems

JAMES FLYNN
Independent Temperature Control

PATRICK GALLAGHER
BP Mechanical Corp.

CRAIG GILSTON
Gilston Electrical Contracting

GLORIA KEMPER
Recon Construction Corp

STEPHEN LONDON
Commercial Electrical Contractors

JEFFREY MILAD
Milad Contracting Corporation

RANDY RIFELLI
United Iron, Inc.

GUY VANDE VAARST
Empire System Solutions

Upcoming Events
Executive Committee Meeting
Thursday, September 5, 2013
8:30AM

Board Meeting
Tuesday, September 10, 2013
5:30PM

General Membership Meeting
Wednesday, September 25, 2013
5:30PM

New Members
Combined Resources Interiors
Howard Postel

Corporate Electric Group Inc.
James Dohery

Hudson valley Bank
Michael Maloney

Mayer Malbin Co.
Marc Selden

Terraferma Electrical Construction Co.
Steve Spina
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The G&C Building
66 North Village Avenue
Rockville Centre  |  New York 11570
Phone 516.764.2800  |  Fax 516.764.2827
www.goldbergconnolly.com

Contact
Henry L. Goldberg
Managing Partner
hlgoldberg@goldbergconnolly.com

Legal Counsel to the STA

New York’s  
“Go-To” Construction Law Firm

g&c_sta_half_page_horiz_ad.indd   1 12/3/10   4:16 PM

trengthen New York’s construction industry

each member firms to increase business opportunities

dvocate to preserve subcontractors’ rights

O U R  M I S S I O N  S TAT E M E N T


