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P r e s i d e n t ’ s  M e s s a g e
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As the holidays approach, the Subcontractors Trade Association looks forward to another season spent 

with friends and family. Our members and leadership have continued to participate in our meetings and 

events, including our last Board Meeting on November 13. We wish you the best throughout the holidays 

and hope you find our latest newsletter interesting and informative.

The STA is proud to remain a resource for our members and we hope to assist in the growth and success 

of your businesses. To help achieve this, we have published and are in the process of distributing two 

white papers to our members. Our first white paper, “Getting Paid in a Challenging Economy: Best 

Practices for Subcontractors,” explores the best practices subcontractors must implement to ensure that 

they are advancing their company’s ability to be paid on time. As poor payment practices become more 

commonplace in New York City, it is essential for subcontractors to incorporate these best practices into 

their contract negotiations and requisition procedures.

Our second white paper, “Improving Payment Practices in New York’s Construction Industry…and the 

Impact on Subcontractors,” addresses the causes of and solutions to the slow payment practices present 

in our industry. The volume of business a subcontractor can assume is limited by the company’s available 

working capital. Subcontractors are financing a larger volume of work for longer stretches of time 

without being promptly paid. This white paper aims to bring the issue to the attention of both public 

and private owners and to implement solutions to these problems. 

In the wake of the devastation caused by Hurricane Sandy, my thoughts and 

prayers are with all of you who are in the process of not only rebuilding your 

material losses, but who are rebuilding your lives and memories as well. This 

storm has wreaked havoc on millions of people, but we as New Yorkers are 

a resilient bunch and I am confident we will come out stronger in light of this 

catastrophe. Good luck and best wishes to all!

Sincerely,

Jerry Liss
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The STA is proud to unveil two new white papers 
to be distributed to members before the end of 
the year as part of our advocacy efforts. The white 
papers identify problems in the current process for 
paying subcontractors, and outline best practices that 
can be used to improve and expedite the payments 
to subcontractors by owners and contractors. 
These papers are a valuable resource for increasing 
awareness and an important tool for educating the 
subcontracting community about topics related to 
payment and the tools for recourse that are available 
to them. 

GETTING PAID IN A CHALLENGING ECONOMY

Poor payment practices have taken their toll on New 
York City’s construction industry, resulting in rising 
prices and fewer qualified contractors who can accept 
work. The volume of business a subcontractor can 
assume is limited by the company’s available working 
capital. Subcontractors are financing a larger volume 
of work for longer stretches of time without being 
promptly paid. 

Subcontractors advance millions of dollars every week 
to purchase materials and make payroll, with limited 
prospects of being paid within 30 days. Payments to 
subcontractors are running 60, 90 and 120 days. This 
extends far beyond being only the subcontractor’s 
problem. Without industry standard ground rules 
to ensure timely payment, owners, developers and 
all New Yorkers will pay higher construction costs 
in order to compensate subcontractors for payment 
delays. There are seven best practices that we 
encourage subcontractors to incorporate into contract 
negotiations and requisition procedures to encourage 

timely payments from owners, general contractors 
and construction managers. These include:

Negotiate The Best Payment Terms Possible
Examine contract terms and negotiate them to meet 
your financial and operational needs. You have input 
on the contract terms you negotiate before you sign 
a contract, but not after.

Submit Your Requisitions Even Earlier Than Required
Make sure the amount you are trying to collect is 
correct since any discrepancies will create needless 
havoc in your cashflow. If you are late in submitting 
your requisitions, it is likely that your payment will 
be delayed. Once your payment requisitions are 
submitted, follow through. Be sure to send late 
payment notices when payment is late, and walk 
the job with a project representative before each 
requisition is submitted, so that you may have an 
informal agreement.

Always Submit Complete Documentation
Taking care to avoid mistakes will leave little room 
for disputes later. When you submit your requisitions, 
always include complete documentation as well as 
supporting documentation. Also, add change order 
amounts to your schedule of values that may be 
applied for payment situations, especially approved 
change orders.

Apply Iron-Clad Change Order Procedures
Never proceed with work outside the scope of your 
contract, or a change of work in your contract, 
without authorized written approval.

STA Unveils Two New 
White Papers on Payment 
Procedures for Subcontractors

continued on page 4
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continued from page 3

Record Unexpected Circumstances 
Protect yourself by documenting delay circumstances 
and keeping all parties informed in accordance with 
contract requirements. Additionally, give prompt 
written notice to all parties of any changes in your 
contracted scope of work or costs for the delay before 
proceeding with it.

Fulfill Your Project Requirements
Abide by the rules to avoid problems before they start. 
An important part of the payment process is assurance 
that you have satisfied all insurance requirements, 
bonding requirements, MWBE commitment 
requirements and all safety requirements. When you 
do not comply with these regulations, non-payment 
is sure to follow.

Know Your Owner, Know Your Contract, Know Your Rights
If you determine that an owner or general contractor 
will not pay you on time, you should seriously consider 
whether or not you should accept a job from them. The 
STA provides a special information assistance program, 
Business Practice Interchange (BPI), which assists 
subcontractors in better understanding business and 
payment precedents.

IMPROVING PAYMENT PRACTICES

The construction industry is a mix of high risk projects 
and high risk payment practices which, when combined, 
yield obstacles to staying in business and realizing a 
profit. Subcontractors are financing construction. 
Slow payment and slow payment approval processes 
constrict subcontractors’ resources to complete a 
project and restrict their ability to take on new projects.

Receiving payment for services performed or 
goods produced is the foundation of business. Few 
business owners would advance millions of dollars 
every week to make payroll and purchase materials 
with no thought of being paid in a timely manner, 
but it is a consistent problem for New York City’s 
Subcontractors.

The Toll On Qualified Subcontractors
The effect of slow payment has already had a significant 
impact on the small businesses that comprise New York’s 

construction industry. Over the years many smaller 
subcontractors have gone out of business, unable or 
unwilling to sustain the slow payment process. Today’s 
reduced pool of qualified contractors is the result. The 
effect is fewer bidders and higher construction prices 
to recoup the financial costs subcontractors incur as a 
result of slow or non-payment. We need change now 
if the industry is to regenerate itself to provide the 
subcontractor pool required to build new projects.

The following are our specific recommendations:
• Implement industry-wide prompt payment practices
• Provide payment for project start-up costs, long 

lead materials
• Adhere to timely payment and approval procedures
• Provide damages for delay compensation
• Remove retainage
• Overhaul New York State’s public procurement process
• Create fair contracts
• Close jobs out and make final payments
• Codify change order procedures
• Impose penalties for non-compliance

Avenue of Recourse
In 2009, a statute was passed amending the Labor Law 
and General Business Law in relation to late payments 
on private construction projects. This statute 
provides the Prompt Payment Act with enforcement 
mechanisms and more stringent guidelines regarding 
late payments. The legislation prohibits withholding 
“anticipated” liquidated damages from payments to 
a subcontractor, tradesman or materialman, requires 
owners to make payment within 30 days of receiving 
an invoice and allows contractors and subcontractors 
to pursue binding expedited arbitration through the 
American Arbitration Association as a last resort 15 
days after sending a written complaint to the owner 
and attempting to resolve the issue.

Conclusion
The Subcontractors Trade Association is dedicated 
to building New York with qualified New York union 
contractors. The above recommendations must be 
incorporated into our industry quickly to protect the 
interests of subcontractors across the board. We will 
build New York but can do so only if we are able to 
create an economic climate to provide for the financial 
durability of our industry’s subcontractors and over 
120,000 workers that we employ.
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This is the second part of a written series I began 
several months ago regarding how to maintain your 
surety relationship as you wait for the recovery.

I have been asked several times is the surety market 
starting to “tighten”. For some contractors it is.
 
Historically, surety industry results trail the 
construction economy by 18-24 months.   Over the past 
18 months, the Surety Industry has seen an increase in 
the frequency of losses in parts of the United States.  
The net effect is that the Surety Industry loss ratios 
have begun to increase. The rise in loss ratios is the 
combined effect of increased losses and declining 
Surety revenue.  At year end 12/31/11, the surety 
industry posted a loss ratio of 13.4%.  Through the 
first 6 months of 2012, this ratio almost doubled to 
24.4%.

The natural reaction of an underwriting department 
when a loss occurs is to “tighten up” on existing 
business.

Many contractors now show financial statements 
that have reduced equity, working capital, revenue 
positions.  The balance sheet and income statement 
are the two main components influencing a surety 
underwriter’s decision.  As your results weaken, the 
surety will be less inclined to “stretch” your program 
beyond standard parameters or may even cut back 
your surety line unless you properly communicate 
your plans, projections and milestones.

1) Call you construction CPA.  In all likelihood, he 
already knows your predicament.  Work with him 
to develop a plan to cut costs, shed overhead and 

eliminate debt.  Just as importantly, put pressure on 
him to publish the year end statement as quickly as 
possible.

2) Rely on  your surety broker as your advisor.  Surety 
credit is vital to many contractors existence. Your 
broker should be qualified to navigate you through 
the process.  Most surety brokers at some point 
worked for a surety carrier. They should know what 
questions the carriers will ask and develop a plan 
accordingly.

3) Meet and present your plan to the surety.  Make 
sure you give them adequate lead time for stretch 
programs or support of job sizes larger than 
historically requested.

4) Underwrite your surety.  Are they a Top 25 writer 
of Surety in the country?  Have they had losses in 
your region?  Have there been any changes in upper 
management or strategy?  What is their Treasury 
listing? What is their AM Best rating?  Is there  a local 
field presence?  Make sure you are with a consistent 
market.  No one likes surprises.

5) Get to know the underwriter that handles your 
account.  Underwriters will try to do more for accounts 
they have a comfort level with.

Remember that surety credit is a valuable tool for 
your business.  Work to protect the relationship.

Benedict J. Tockarshewsky is a Senior Vice President at 
USI Insurance Services, LLC specializing in surety and 
construction insurance.  He can be reached at (914) 
747-6354 or ben.tockarshewsky@usi.biz .

Underwriting Your  
Surety Relationship

BY: BeNedicT J. TockARSheWSkY, SeNioR Vice PReSideNT, USi iNSURANce SeRViceS, LLc.
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Putting The Pieces Of

Building And Business   

Together

Beyond Protection. Partnership.

When it comes to creating new contacts and
connections, we create the perfect fit. From
enhancing market relationships and creating
alternative risk financing to forming joint
ventures and acquisition opportunities, our
team of experts can put it all together for you.

David W. Marino
Regional Executive Vice President

david.marino@aon.com
516.396.4422 | www.aon.com
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GET INVOLVED
Get involved and join your colleagues in one of STA’s committees.

Your participation makes a difference.
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As we have often discussed, New York State Finance 
Law §137 requires all municipalities and the State of 
New York, and its agencies, to require a statutorily 
compliant payment bond on all public improvements 
projects with a contract value in excess of $200,000.   
There are no exceptions.  Nonetheless, for years the 
City of New York (the “City”) has openly violated 
this law, without penalty, leaving subcontractors, 
suppliers, and tradesmen potentially at risk in the 
event of nonpayment by the general contractor or 
construction manager.  

This has occurred in the context of the City’s CM-
Build projects.  Instead of requiring GC’s to furnish a 
payment bond from an independent surety company, 
the City substituted its own “payment guarantee” 
in its standard CM-Build prime contract, allegedly to 
provide equivalent-to-a-payment-bond protection, 
in the City estimation, to all subcontractors and 
material suppliers on its CM-Build projects.  The City’s 
payment guarantee stated that it is to be construed in 
a manner “consistent” with the rights and remedies 
provided to claimants by the legally required payment 
bond.   In practice, however, the City has improperly 
denied valid claims against its payment guarantee 
for nonpayment based upon additional, unilaterally 
imposed contractual conditions that are not consistent 
with, and would not have barred claims against, a 
§137 payment bond. 
  
Recently, however, in an action brought by 
Goldberg & Connolly on behalf of its client, Navillus 
Contracting, a New York appellate court has ruled 
that the City’s “additional obstacles” to recovery 
under the City’s payment guarantee are invalid and 
cannot be utilized by the City to deny claims.  The 

appellate court agreed with our argument that any 
provision in the City’s payment guarantee imposing 
more stringent requirements than that which would 
be required under State Finance Law §137 bond are 
not enforceable by the City.   

One of the more egregiously illegal conditions of the 
City’s payment guarantee, is that unless and until the 
City actually denied a claim against its guarantee, 
subcontractors and material suppliers seeking 
payment under the guarantee were barred from 
filing a mechanics’ lien and filing a lawsuit against the 
City for payment.   According to the City’s payment 
guarantee, having the audacity to file a mechanics’ 
lien or lawsuit would automatically forfeit any right 
to making a claim against the City’s guarantee.  

Moreover, the City’s payment guarantee unilaterally 
prohibited a claimant from collecting the nine 
percent, pre-judgment interest otherwise allowed by 
law to any other successful litigant, and also barred 
any right to recover attorney’s fees and costs against 
the City, no matter how frivolous the City’s defense to 
the claim.  None of these restrictions and prohibitions 
would be permitted under State Finance Law §137.

These unilaterally imposed requirements rendered 
the City’s payment guarantee all but worthless to 
unpaid subcontractors and suppliers on these illegally 
“un-bonded” projects.  Subcontractors working on 
City CM-Build projects had every reason to believe 
the City would obey the law and that it would 
routinely arrange for the providing of the §137- 
required payment bonds.  Many potential claimants, 
therefore, were completely unaware that no payment 
bond was in effect until it was too late to meet the 

NYc’s contractual “Payment  
Guarantee” Must Strictly conform To 
Statutorily-Required Payment Bond 

BY heNRY L. GoLdBeRG, MANAGiNG PARTNeR, GoLdBeRG & coNNoLLY ANd STA LeGAL coUNSeL

STA Subcontractors News8
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City’s additional requirements.   Furthermore, even if 
they were aware that the City was violating the law, 
and they attempted in good faith to comply with the 
City’s additional requirements, as, for example, by 
holding off from filing a mechanic’s lien until the City 
actually denied a subcontractors’ payment guarantee 
claim, a claimant’s time to file a mechanic’s lien may, 
by that time, have already expired. Only the City could 
devise such an illegal Catch 22-type circumstance and 
then attempt to seriously defend it in court.   

G&C Commentary
A debt of gratitude is owed to Navillus Contracting 
for funding and pursuing this appeal, and to the 
STA for its amicus curiae appellate brief in support.   
The appellate court’s decision in favor of Navillus 
Contracting effectively eliminated the City’s improper 
practice of denying payments to subcontractors and 
suppliers under its so-called payment guarantee 
when such claimants would otherwise have had 
timely valid claims under a §137 payment bond.  At 
a minimum, potential claimants should treat the 
City guarantee as an equivalent of a §137 bond and 
be certain to comply with all of the provisions of 
§137 when attempting to make claim against NYC’s 
guarantee on a CM-Build project.  

Finally, there is authority in New York for the 
proposition that on contracts for public improvements 
governed by §137 of the State Finance Law, where 
no statutory payment bond was required (and,  
regrettably, we have seen such projects), a claim for 
payment may still be brought directly against the 
public owner.  One reported court decision in New 
York has held that a governmental body’s failure 
to comply with §137 of the State Finance Law, and 
to have its prime contractor furnish the statutorily-
required payment bond, provides the aggrieved 
claimant with a direct private right of action against 
the negligent municipality itself for the payment.   In 
such case, however, the frustrated payment bond 
claimant should, again, be certain to comply with all 
of the requirements of §137 regarding the time to file 
a payment bond claim and/or sue on a payment bond.
 
In this decision, the good guys won, the City’s “wrists 
were slapped” for its flagrant and knowing violation 
of State law, and the statutory payment bond 
protection of subcontractors, suppliers, material men 
and tradesmen was vindicated.

©Goldberg & Connolly 11/2012
 
Mr. Goldberg can be reached via email at
hlgoldberg@goldbergconnolly.com or (516) 764-2800.

9
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USI Construction Practice Group 

Market Leaders In 

Surety Bonding and Insurance

555 Pleasantville Road  •  Briarcliff Manor, NY 10510  • 914.769.2220  •  www.wsi.biz

COMPLETE TRUST, TOTAL CONFIDENCE
WE’VE GOT YOU
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Law Offices

C. Jaye Berger

110 East 59th Street, 22nd Floor
New York, New York 10022   

TEL: (212) 753-2080

• Real Estate and Corporate Law

• Renovation and Construction Law

• Mechanic’s Liens 

• Contract Drafting and Review 

• Litigation in State and Federal Courts

Construction Law
 • Contract Drafting and Negotiation
 • Construction Defect Litigation
 • Claims, Litigation, Arbitration  
    and Mediation
     -   Breach of Contract
     -   Extra Work
     -   Wrongful Termination
     -   Performance and Payment Bond
     -   Non-Payment
     -   Defective Work
     -   Mechanic’s Lien
     -   Delay Claims

Business Litigation
 • Commercial General Litigation
 • Alternative Dispute Resolution (ADR)
 • Real Estate Claims and Disputes
 • Fidelity and Surety

Labor & Employment Law on 
Behalf of Management

 • Wage and Hour Litigation and Compliance
 • Collective Bargaining and Negotiations
 • Human Resources Counseling and Training
 • Employment Agreements
 • Risk Management
 • Union Arbitrations and Grievances
 • Whistleblower and Retaliation Claims

KDVG Is A Full-Service Litigation Firm
That Understands Your Business Needs

In today’s business climate, companies face risks on a variety of fronts 
when a dispute arises. Our attorneys are proactive, pragmatic and 
result-oriented. We always act in the best interests of our clients and 
strive to achieve favorable results whether by litigation or through 

settlement whenever alternate resolution is possible.

135 Crossways Park Drive, Suite 201
Woodbury, New York 11797

Tel: 516.681.1100  
Fax: 516.681.1101www.KDVGLAW.com

Jason Lange 
Associate 

Andrew Richards 
Partner,

Chair of KDVG’s  
Construction Practice

Matthew Minero 
Partner

OUR SERVICE MAKES THE CASE
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The vast majority of my firm’s clients are taxed at 
their individual tax rates.  This is because most of our 
clients operate their businesses as S Corporations or 
Limited Liability Companies.

Year end tax planning for 2012 is one of the most 
challenging in recent history. Most uncertainties 
regarding tax legislation will not be resolved until 
after the election.  Planning for the expiring Bush-
Era income tax rates can be affected by the following 
scenarios:

1. Complete Sunset (Expiration) for all taxpayers.

2. Complete extension for calendar year 2013 for all 
taxpayers.

3. Sunset for higher income (e.g. over $250,000 for a 
married couple) individuals.

4. Sunset for millionaires only.

Under any scenario, tax rates will certainly rise at 
some point in the future. Individual income tax rates 
have been in place since 2003 under the so-called 
Bush-Era tax cuts.  If the Bush-Era tax cuts are allowed 
to expire, the current Federal top tax rate of 35% will 
increase to 39.6%, the current 15% tax rate on long 
term capital gains will rise to 20%, and short term 
capital gains and dividends will be taxed as ordinary 
income at the top rate of 39.6%.

Effective January 1, 2013, a 3.8% Medicare surtax will 
generally apply to passive income (such as interest and 
dividends) as well as capital gains on the disposition 
of property.

Also effective January 1, 2013, an additional .9% 
Medicare tax will apply to wages earned in excess 
of $250,000 for married taxpayers.  It should be 
noted that both the 3.8% Medicare surtax and the 
additional .9% Medicare tax have already been voted 
into law.

For the past two (2) years, the employee share of 
Social Security taxes (FICA) has been reduced from 
6.2% to 4.2%.  This “payroll tax holiday” is scheduled 
to expire on December 31, 2012, thereby increasing 
payroll taxes and reducing net take home pay.

The current estate tax rate is set at a maximum of 35% 
and the current lifetime exemption amount for an 
individual is $5,120,000 through December 31, 2012.  
Unless extended or revised the top rate will revert to 
55% after 2012 and the lifetime exemption amount 
will go back to $1,000,000.

To guard against this proposed onslaught of tax 
increases, certain tax planning strategies can be 
implemented before December 31, 2012.  Some of 
these strategies are outlined below:

Business Planning
Section 179 expensing of qualified property allows a 
business to claim a deduction in the year of acquisition 
instead of depreciating the asset over a number of 
years.  The dollar limitation for 2012 is $139,000 with 
a $560,000 investment ceiling.  The Section 179 dollar 
limit is scheduled to drop to $25,000 in 2013 with a 
$200,000 investment ceiling so it makes sense to 
accelerate purchases into 2012.

Bulletin on 2012 Year 
end Tax Planning

12 STA Subcontractors News
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A special fifty (50) percent first year bonus depreciation 
allowance is provided for qualified NEW property 
purchases which are placed in service by December 
31, 2012.  Bonus depreciation does not apply to USED 
property purchases.  This special allowance is due to 
expire after this year.

Individuals
A tax planning strategy for individuals who own 
their own companies can significantly reduce the tax 
burden on dividend distributions if they are presently 
or if they previously were a C Corporation.  If any 
earnings and profits remain while they were a C 
Corporation, dividends taken in 2012 will be  taxed 
at a 15% rate.  Conversely, if the dividend is taken in 
2013 the tax would be 43.4% (39.6% plus the 3.8% 
Medicare surtax).

Gains from sales of assets, including securities, sold 
in 2012 are taxed at 15% versus a potential rate of 
23.8%.  Losses postponed until 2013 will offset higher 

taxes, including the Medicare surtax.

Owners of profitable companies should consider 
paying themselves a year end bonus in 2012 to be 
taxed at a lower rate than it will be in 2013, and will 
avoid the .9% additional Medicare tax.

In closing, it seems apparent that, due to the current debt 
crisis, taxes will rise significantly in the not too distant 
future for those earning, including business earnings, 
over $250,000.  Take the necessary steps immediately to 
maintain a reasonable tax burden in 2012.

@ Castellano, Korenberg & Co., CPA’s, P.C.

Castellano, Korenberg & Co., CPA’s, P.C.
313 W. Old Country Road
Hicksville, New York 11801
(516) 937-9500
www.castellanokorenberg.com
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Although a timely-filed claim under the beneficiary 
provisions of Article 3-A of the Lien Law or a mechanic’s 
lien has always been two of a subcontractor’s best 
friends, a recent decision out of the Appellate Division 
has reaffirmed just how powerful a friend the Lien 
Law can be to subcontractors who wind up in disputes 
with general contractors and/or owners on projects. 

In NY Prof. Drywall of OC v. Rivergate Development, 
514437, NYLJ 1202577410360 at *1 (App. Div., 3rd, 
Decided November 1, 2012), pursuant to Lien Law 
Article 3-A, simply because money is deposited 
with a County Clerk sufficient to bond or discharge 
a mechanic’s lien, a subcontractor does not lose its 
rights to have its beneficiary’s interest in the funds 
at the same time.  In other words, subcontractors can 
simultaneously maintain an action to foreclose its 
mechanic’s liens and an action under Article 3-A of 
the Lien Law.

In reviewing the Court’s discussion of the background 
of the case, you will see that the circumstances 
surrounding this case are similar to the circumstances 
surrounding many disputes faced by subcontractors 
on a routine basis.  As the Court discussed, Plaintiff, 
a subcontractor, entered into a subcontract with 
Defendant Rivergate Development, LLC, a general 
contractor, to complete certain construction work on 
a large senior housing project on property owned 
by another Defendant.  After the project began, 
disagreements arose between the subcontractor 
and Rivergate.  (Sound familiar?)  Ultimately, the 
subcontractor filed a mechanic’s lien on the property 
for nonpayment of material and labor in the amount 
of $137,531,39.  Rivergate deposited $142,787.75 with 
the County Clerk of Ulster County to discharge the 
lien.  The subcontractor then commenced an action 
alleging, among other things, breach of contract, 
quantum meruit and relief pursuant to Lien Law 

Subcontractors And The Lien 
Law – having Your cake and 
eating it Too!

14 STA Subcontractors News

BY Lee J. MeNdeLSoN, PARTNeR, MoRiTT hock & hAMRoff LLP



July / August 2011 15July / August 2011 15November 2012 15

Articles 2, 3 and 3-A, including, as pertinent here, 
foreclosure of its mechanic’s lien and an order 
compelling Rivergate, the owner and other related 
entities and individuals (hereinafter collectively 
referred to as Defendants) to produce an accounting 
of all trust assets and to repay to the subcontractor 
funds allegedly diverted from the trust.  The general 
contractor, Rivergate, as Defendant, cross-moved for, 
among other things, summary judgment dismissing 
plaintiff’s Lien Law Article 3-A claims on the grounds 
that the deposit of funds with the County Clerk 
discharged the lien and the subcontractor was only 
left with a claim on the deposited funds – not a 
beneficiary’s claim under the Lien Law.

The lower court granted the Defendants’ cross 
motion dismissing the Lien Law Article 3-A causes of 
action.  Upon review, the Appellate Division reversed 
and upheld the powerful provisions of Article 3-A as 
it relates to subcontractor’s claims.  As subcontractors 
should know, Lien Law Article 3-A creates trust funds 
out of certain construction payments or funds to 
assure payment of subcontractors who perform work 
on real property for owners and general contractors.  
As the Court points out, the trust commences “when 
any asset thereof comes into existence whether or 
not there shall be at the time any beneficiary of the 
trust and continues with respect to every asset of the 
trust until every trust claim arising at any time prior 
to the completion of the subcontract has been paid 
or discharged.”  As an owner or general contractor 
will sometimes do in order to avoid the provisions of 
Article 3-A, the general contractor deposited funds 
sufficient to discharge the mechanic’s lien filed by 
the subcontractors on this project who had not yet 
been paid in full.  The general contractor then argued 
that by depositing the funds with the County Clerk, 
the lien was therefore discharged and that Lien Law 
Article 3-A no longer applied so the subcontractor 
could not argue that it was a beneficiary of the trust.

The Appellate Division disagreed with the lower 
court and reasoned as follows:  “To construe the Lien 
Law, as defendants urge us to do, as automatically 
resulting in the termination of a beneficiary’s interest 
in a Lien Law Article 3-A trust upon the perfection 
and/or discharge of a mechanic’s lien – or, indeed, a 

termination of the entire trust upon the perfection 
and/or discharge of the mechanics’ liens of all 
unpaid subcontractors – before the claims of such 
subcontractors are actually determined on the merits 
and satisfied would be contrary to both the explicit 
language of the statute and the legislative purpose 
behind its enactment.”

In fact, in a strongly worded warning to general 
contractors and owners, the Appellate Division held:  
“Nor are we persuaded that the discharge of Lien 
Law Article 2 lien by the deposit of money with the 
County Clerk is equivalent to a payment or discharge 
of the Lien Law Article

3-A trust claim (see Lien Law §70 [3]).  Further, while 
defendants’ deposit of trust funds with the County 
Clerk in order to discharge plaintiff’s mechanic’s lien 
is not considered a diversion of trust assets (see Lien 
Law §79), defendants’ assertions that no diversion has 
occurred do not entitle them to dismissal of plaintiff’s 
Article 3-A causes of action, particularly since there 
are numerous accounting requirements in Article 3-A 
that are not reflected in the documents supplied by 
defendants.  In our view, defendants must fulfill their 
fiduciary duties with regard to the Article 3-A trust 
until such time as the merits of the subcontractors’ 
claims are judicially or otherwise determined and any 
amounts determined to be owed are actually paid.”

The ability of a subcontractor to simultaneously 
maintain an action to foreclose its mechanic’s lien 
and an action under Article 3-A of the Lien Law is 
another powerful tool in a subcontractor’s arsenal 
for collecting funds owed to them which should be 
strategically applied as part of collection efforts.  
We would urge all subcontractors facing similar 
circumstances to discuss these strategies with their 
representatives.

Lee J. Mendelson is a partner at Moritt Hock & 
Hamroff LLP in Garden City, N.Y. and a member of 
the firm’s Construction & Surety Law practice group 
where he also works with Gary Y. Wirth, a partner 
of the firm.  Mr. Mendelson can be reached at (516) 
873-2000 or by email at lmendelson@moritthock.com
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MEMBERSHIP INCENTIVE 
PROGRAM2012

A SPECIAL PROGRAM DESIGNED TO REWARD MEMBERS WHO RECRUIT 
NEW SUBCONTRACTOR MEMBERS TO THE STA

The Subcontractors Trade Association is pleased to announce a new incentive program designed 
to reward those who recruit new members in 2012. 

RECRUIT A NEW MEMBER TO THE STA & RECEIVE A $100 AMERICAN EXPRESS GIFT CARD

START RECRUITING NEW MEMBERS TODAY! Please contact the STA office for promotional materials.
The STA Membership Incentive Program begins March 1, 2012 and ends June 30, 2012.

Subcontractors Trade Association
1430 Broadway, Suite 1600 • New York, NY 10018 • Tel: (212) 398-6220 • Fax: (212) 398-6224 • www.stanyc.com

Building your financial future
In today’s challenging economic environment, 

it is important that you maintain your 
competitive edge. In a rapidly evolving 
marketplace, you need advisors who 
understand the issues you’re dealing with, 
such as cash flow challenges, joint venture
opportunities, succession planning, design-build,
and green construction strategies. For more
than 30 years, Grassi & Co.’s Construction
Practice has been helping contractors minimize
their tax liability, uncover potential savings, and
build for the future.

G R A S S I  &  C O .  C O N S T R U C T I O N  P R A C T I C E

488 MADISON AVENUE, NEW YORK, NY 10022 (212) 661-6166 • 50 JERICHO QUADRANGLE, JERICHO, NY 11753 (516) 256-3500 • OTHER OFFICE: NORTH CAROLINA

www.grassicpas.com

Follow us on

Louis C. Grassi, CPA, CFE 
Managing Partner
Construction Practice Leader
516-336-2450
lgrassi@grassicpas

STA Directory (Horiz)
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Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
• Offering Plans  • Labor Law  • OSHA Violations  • Arbitration  • Mediation

Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com

NEW YORK  •  NEW JERSEY  •  CONNECTICUT 

Providing lien filing and
bond claim notices for construction projects

throughout the tri-state region

Goudy Old Style
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McGraw-Hill Construction Dodge and the 
Subcontractors Trade Association have joined forces 
and McGraw-Hill Construction Dodge would like to 
take this opportunity to show members of STA the 
exciting new benefits in store for them! 

Our friends at STA understand the importance 
of growing a business and building professional 
relationships. At McGraw-Hill Construction Dodge 
we seek to facilitate that through our products and 
services. At McGraw-Hill Construction, we have the 
most innovative services and want to share them with 
the STA community, but first we’d like to explain how 
the Dodge Advantage keeps our customers ahead of 
their competition. 

What is the Dodge Advantage? In one short sentence, 
the Dodge Advantage supports our customers by 
delivering National reporting coverage with a local 
market presence. This means we cover private and 
public work, so our customers never miss relevant 
projects. McGraw-Hill Construction Dodge strives 
to have a strong local presence, including a local 
reporting staff, local sales representatives, and 
regional media, and a series of local events and 
conferences.

The Dodge Advantage is recognized and trusted by 
not only by our customers but the U.S. Census Bureau 
as well, being their sole provider for project news.  

McGraw-Hill Construction Dodge prides itself on its 
national recognition, but the opinions that matter 
most are those of our customers. Here are what some 
of our customers in your area have to say:

“After researching several bid advertising sites, PAT 
USA, Inc. chose the Dodge Reports to help pursue 
domestic and global construction projects. Our choice 
was made easy by the thoroughness of information, 
ease of use, and respectful customer service. We are 
looking forward to the opportunities that Dodge 
Reports will provide.”

~Taylor E. Reynolds, PE, PAT USA Inc.

“Dodge is the best system for our estimating needs. 
Coverage, information, and timeliness! We have been 
approached by other systems e.g. Isqft, Bluebook, 
and others. Yet we remain loyal because of the system 
and its tech support!”

~Jesse West, Chief Estimator, National Illiana Fence/ 
Chicago Fence Construction Division

The quality of the Dodge Advantage speaks for itself, 
but the strongest testament to our newest and most 
advanced products is coming from our most satisfied 
customers. They are getting the most value from 
our data because it’s served up faster and in a more 
targeted fashion. And many of our satisfied customers 
have been with us for years! Carol Harrison, of NV5 
Inc./BTC Labs, told us:
 
“Dodge is a valuable resource for my organization. I 
have been using McGraw Hill Construction for the last 
24 years.  During those years I have tried other lead 
sources and although some of them are good they do 
not provide the range of services that Dodge does, 
nor do they provide the extra additional assistance 
that your account managers provide.”

~Carol Harrison, Marketing Manager, NV5 Inc/BTC Labs

McGraw-hill construction 
dodge Joins forces With  
the STA
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The values shared, between the STA and McGraw-Hill 
Construction Dodge, are indisputable. Recognizing 
this, the partnership between the two is solely for 
the purpose of growing the big and small companies 
of the STA community, with the best advantage out 
there. The Dodge Advantage. 

What does this mean for you as a STA member? ALL 
members, and ONLY members of STA, are eligible 
receive a 10% discount on a Dodge Network or 
Dodge BidPro subscription and an exclusive rate on 
Dodge BuildShare! 

We’ve never been more excited as we are now about 
our latest offerings, including Dodge BidPro and the 
new Dodge Network, to the marketplace because 
we’ve made it even easier to deliver our industry 
leading content to subcontractors. 

So Why Dodge?

Dodge Network allows you to prioritize your sales 
pipeline and increase your win/loss ratio while 
targeting the right relationships to grow your 
business. 

Dodge BidPro finds qualified bidding projects 
and delivers them straight to you, so you can stop 
searching and start bidding all on your desktop or 
with our new mobile app. 

Dodge BuildShare helps you assess market trends 
and target the right firms to better evaluate the 
competition in your area.  

Here are what customers had to say about each service:

Dodge BidPro:

“Dodge BidPro has helped out so much when looking 
for new potential business. It is a one stop shop for 
the demographics I am trying to target. I have used 
many other services and the simplicity along with the 
affordable price of Dodge BidPro is a Slam Dunk.”

~Trent L. Walters, Walters Controls Inc.

Dodge Network:

“I feel our Sales team is better supported by Dodge 
Network, especially with the weekly construction 
updates that help them prioritize their time. We are 
now able to locate new projects fast, with a higher 
level of awareness. Not only have our relationships 
improved but now we have higher close rates and 
new relationships with General Contractors.”

~Don Smedberg, VP of Sales & Marketing,  
Shemin Nurseries Inc

Depending on your business and goals, a Dodge 
Expert will help direct you to the right services tailored 
to your needs. Our quality customer care team is 
dedicated to providing you with training and support 
to increase the adoption of our best practices, and 
to help ensure that you will get the most value from 
your Dodge project service. 

McGraw-Hill Construction Dodge would like to extend
a special offer to our friends at STA. With your STA
membership you are eligible receive a 10% discount
on a Dodge Network or Dodge BidPro subscription
and an exclusive rate on Dodge BuildShare!

The Subcontractors Trade Association and McGraw-
Hill Construction Dodge want to supply you with 
a tool kit that prepares you for even the slowest 
of seasons. Much like the STA and McGraw-Hill 
Construction Dodge’s partnership, its time for you 
to start building the right relationships and winning 
the right projects! Interested in learning more? Call a 
Dodge expert at (877-903-1902).  Or, if you’re already 
a Dodge customer, call your dedicated team at (866-
840-4490) and they’ll help you review your account. 

We look forward to hearing from you.
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Today, more and more buildings are being designed 
and constructed as “green projects”. In the United 
States (and in other countries around the world) 
LEED certification is the recognized standard for 
measuring building sustainability. The LEED green 
building rating system is designed to promote design 
and construction practices that increase profitability 
while reducing the negative environmental impacts 
of buildings and improving occupant health and well-
being. LEED certification includes a rigorous third-
party commissioning process and a rating system 
offers four certification levels for new construction -- 
Certified, Silver, Gold and Platinum which correspond 
to the number of credits accrued in five green design 
categories: (a) sustainable sites, (b) water efficiency, 
(c) energy and atmosphere, (d) materials and resources 
and (e) indoor environmental quality. There are other 
third-party certifications for green projects such as 
The Green Globes System. In addition, Energy Star 
for energy efficiency programs requires third-party 
certification. These certifications provide market 
recognition of a building’s environmental attributes 
and are being required of more projects, not only the 
high profile projects of the past.

In response to this market trend, in 2011, the American 
Institute of Architects (“AIA”) released its AIA D503-
2011 Guide for Sustainable Projects to assist owners, 
contractors, and architects with drafting contracts 
for projects seeking some form of sustainable project 
goal. The D503-2011 contains an overview of legal and 
practical issues arising on green building projects and 
model contract language that can be added to the 
standard AIA contract forms to address sustainable 
project goals.

However, as a follow-up to the D503-2011 Guide 
for Sustainable Projects, the AIA released new 
contract forms in May 2012 to address these same 
issues. These new contract forms include the A101-
2007 SP (Owner-Architect Agreement); A201-2007 
SP (General Conditions); A401-2007 SP (Contractor-
Subcontractor Agreement); B101-2007 SP (Owner-
Architect Agreement); C401-2007 SP (Architect-
Consultant Agreement); and B214-2012 (Scope of 
LEED Certification Services for Architect). All of 
these forms with the exception of the B214-2012are 
generally modified versions of the conventional 2007 
AIA contract forms with additions relating specifically 
to sustainable project goals.

The new AIA contract forms contain several new 
defined terms that project participants will need 
to learn and become familiar.The “Sustainability 
Objective” is the defined sustainable goal for the 
project, which could include third-party certification 
or other sustainable goals not involving project 
certification or registration. Once the “Sustainability 
Objective” is defined, the “Sustainable Measures” 
are identified, including specific design elements or 
construction means or methods that are necessary 
to achieve the “Sustainability Objective”. The 
“Sustainability Plan” is the document that specifically 
identifies and describes the “Sustainability Objective” 
and that allocates roles and responsibilities for 
individual achievement of the “Sustainable Measures”. 

These new AIA contract forms contain other notable 
provisions with which contractors must familiarize 
themselves. For instance, there are rigorous additional 
provisions for “cleaning up” the site. The Contractor 
may be required to recycle, reuse, remove or 

AiA Responds To Market 
Trend for “Green Projects”
With New AiA contract forms
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otherwise dispose of materials in accordance with the 
projects “green requirements”. The Contractor must 
also prepare and submit to the Architect and Owner 
a construction waste management and disposal 
plan setting forth the procedures and processes for 
salvaging, recycling or disposing of construction 
waste generated from the project.

Another crucial provision for a Contractor has been 
added to the standard A201 form mutual waiver 
of consequential damages in which the Owner and 
Contractor waive indirect damages against each 
other should there be a breach of contract. For 
example, in the A201, the Owner waives the indirect 
damages of loss of use, rent and the Contractor 
waives indirect damages for loss of bonding and 
indirect delay damages such as additional home 
office overhead. The new AIA A201-SP form adds the 
provision that the Owner waives “damage resulting 
from failure of the Project to achieve the Sustainable 
Objective or one or more of the Sustainable Measures 
including unachieved energy savings, unintended 
operational expenses, lost financial or tax incentives, 
or unachieved gains in worker productivity.” This 
provision is extremely important to the Contractor 
since those damages to the Owner could be substantial 
and in excess of the Contractor’s contract price for the 
project.   

The new sustainable project versions of the A101, 
A201, A401, B101, and C401 conventional contract 
documents relate only to projects utilizing a design-
bid-build project delivery method. Projects utilizing 
other delivery methods, such as design/build, do not 
yet have AIA contract forms addressing these issues. 
Contractors involved in any aspect of green building 
or sustainability should familiarize themselves with 
these new contract forms and evaluate whether 
these contracts are right for their particular projects. 
Contractors not currently involved in green building 
projects should also familiarize themselves because 
increasing new work will involve green projects.  Even 
if you choose not to use the new contract documents, 
these new forms should nonetheless serve as a good 
excuse to review (and perhaps to modify) existing 
contract forms to ascertain whether those forms 
effectively address the unique aspects of projects 
incorporating sustainability goals.

Michael D. Ganz is a partner at Tunstead & Schechter, 
a law firm concentrating in construction law. Mr. Ganz 
is a graduate mechanical engineer and has worked 
as a project engineer for both private companies 
and government agencies before practicing law. 
More information about Tunstead & Schechter is 
available by contacting Mr. Ganz at mdg@tslawyers.
com. Tunstead & Schechter is located at 500 North 
Broadway, Suite 101, Jericho, New York 11753 (516) 
822-4400.
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cohnreznick.com CohnReznick is an independent 
member of Nexia International

FORWARD THINKING IN  
CONSTRUCTION.
J.H. Cohn and Reznick Group have come together to create CohnReznick—setting a new 
standard for the construction industry.

Combined strength. Game-changing advice. Deep industry expertise. With a national 
reputation and longstanding industry relationships, CohnReznick delivers insights that 
help contractors fortify working capital, improve profitability, and strengthen banking 
and surety programs. That’s forward thinking. That’s CohnReznick.

For more information, go to cohnreznick.com/construction.
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Great things get built when we put our heads together.

STRENGTH IN PARTNERSHIP
Garden City  |  516.873.2000

New York City  |  212.239.2000

www.moritthock.com

Our fi rm knows the business needs of subcontractors.  
Our Construction Law Practice applies a unique, 
cost-effective and innovative approach to problem solving.  
Our experience in representing not only subcontractors, 
but also owners, contractors, construction managers and 
sureties, enables us to better serve you.  Because we lack 
traditional separation by departments, you tap into the 
combined mind power of our entire fi rm: 50 experienced 
attorneys with diverse skills and insight, all coming 
together to deliver big picture solutions for your business.

Discover our combined strength in 
partnership with your business.

Lee J. Mendelson

William P. Laino

Gary Y. Wirth
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Fact:
$50 Billion is spent each 
year by US businesses 
due to absenteeism.

Save Time
Save Money
Save Lives

Our  

will give your facility the ability 

• 
structure, equipment, tool or device

• Treat every area that people or animals contact
• 

for 30 days to a year

 
Advantages

 
protect your customers and employees.

www.BioP Services.com

• Fitness Centers
• Karate Studios
• Dance Studios
• 
• 
• Day Care Centers

• Schools
• Restaurants
• Movie Theatres and 

Auditoriums
• Hotels
• Shared Transit Vehicles

• Hospitals/Nursing 
Homes

• Food Processing
• Law Enforcement
• Prisons

The 

For more information, contact Robert Groeninger at Park Avenue Building and Roofing Supplies, LLC.
2120 Atlantic Avenue  |  Brooklyn, NY, 11233  |  718-403-0100  |  bgroeninger@parkavebuilding.com

I N T E R N A T I O N A L

ABESTOS REMOVAL, INC.
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Integrity and compliance are topics not often 
reviewed within the context of a corporate marketing 
campaign—but in today’s climate, especially in the 
construction industry, they should be. In the current 
increasingly regulated corporate environment, 
compliance has become a key issue as regulatory 
government agencies including the Federal Trade 
Commission bear down on any and all fraudulent 
communications. Marketing teams have been 
especially affected by this because their primary focus 
is to garner new business at any cost by churning 
out releases that promote their brand in the best 
possible light and keeping their companies’ names in 
circulation. While this isn’t unusual or fundamentally 
wrong, you should be mindful of compliance and 
ethical issues when formulating your marketing 
campaigns; a good compliance strategy will help 
prevent legal problems, keep your reputation 
spotless, and foster success.

Part of Your Brand
In what has been a fairly stagnant economic 
environment, it can be tempting for marketing 
professionals to exaggerate or embellish the 
language in their campaigns to get an extra boost. 
Beyond being illegal, deceitful marketing tactics like 
these can actually hurt your brand for years to come 
by tarnishing your reputation and casting doubt on 
the quality of your product. Instead, honest and 
transparent marketing campaigns will strengthen 
your brand and complement the great work that you 
do. Companies that establish rapport and trust with 
their clients are much likelier to win repeat business 
and positive recommendations. Embracing integrity 
and compliance in your marketing practices is not only 
the right thing to do, but also a critical component of 

your company’s image and success.  

Honesty and Disclosure
The Federal Trade Commission Act “prohibits unfair 
or deceptive advertising in any medium.” While it 
goes without saying that vendors are responsible 
for substantiating any claims they make about their 
products or services, a marketer working for the 
company can be held liable if they help prepare or 
distribute the fraudulent materials. If you make 
any disclaimers or disclosures about what you are 
offering, they must be “clear and conspicuous” and 
easy to access. In media and print campaigns, this is 
generally easy enough to affix at the end. However, 
providing disclaimers becomes more challenging 
online when you begin to consider website aesthetics 
and constraints built into social media platforms. 

Social Media
Content posted to social media websites should 
be held to the same standards that are used for 
broadcast and print materials; you should use the 
same care in managing your social media accounts 
that you do for print and media campaigns. As with 
any digital marketing, ensure that all content you post 
is professional and accurate. As in media and print 
content, disclosure statements need to be extremely 
visible and easy to access. The universal band-aid for 
this is generally a carefully placed link dedicated to 
the disclaimer; hash tags are a viable alternative for 
disclosing relationships in tweets and Facebook posts. 

Corporate Integrity
Many of the world’s largest and best-known 
corporations have a formal Code of Ethics, and 
guidelines for employee, vendor and supplier 

integrity and compliance  
in Marketing

BY SARAh S. BeRMAN, PReSideNT, The BeRMAN GRoUP, iNc.
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conduct, and have posted these documents on their 
websites. By developing and integrating a compliance 
program, you arm your marketing team with content 
for your webpage, for social media, and other 
marketing efforts that will attract positive attention 
and promote your company. Many marketing teams 
at Fortune 500 companies have successfully used this 
strategy to safeguard their reputations and build 
their brands.

Your Rules
Facilitating your own corporate compliance program 
has several advantages. Within your company, 
formalizing a compliance program and publishing 
expectations for ethical behavior sets parameters 
for employee and vendor behavior and promotes 
integrity at work. Externally, it protects your brand 
from potential legal disputes and scandals and 
separates you from the pack by letting consumers 
know that you don’t just want to attract business—
you want to associate with other likeminded 

organizations.  By incorporating ethics and integrity 
into the fabric of your business practices, you will 
establish relationships based in trust.

The Bottom Line
If you don’t have a proactive, formal and enforced 
compliance program in place, now is the time to 
develop one. It is not a sunken cost, but rather an 
investment in your company, an investment in the 
future, and a safeguard and benefit for your brand.

About Sarah S. Berman, President,  
The Berman Group, Inc.
Sarah S. Berman serves as President of The Berman 
Group, a full-service marketing, public relations and 
special events firm based in New York City.  The firm 
specializes in serving business-to-business clients 
in the real estate, construction and professional 
services industries. The firm’s website can be found at 
bermangrp.com. 
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island Painting, inc. completes 
citigroup Project

Island Painting, Inc. is one of the New York Tri-State 
area’s leading painting contractors.  Founded in 
1999 by owners Peter Cafiero and Dennis Sgambati, 
Island Painting, Inc. has grown to be one of New 
York’s premier full-service painting companies with 
a prestigious roster of clients and a reputation for 
providing innovative and professional painting 
solutions. The company has high standards for 
customer satisfaction, taking great pride in their 
quality control efforts and offering clients the 
ability to communicate with one team dedicated 
to their project from concept to completion. As it 
has grown, Island Painting has embraced advanced 
communications, new estimating software and 
technological advancements—a philosophy that has 
established the firm among the leading painting 
contractors in New York City and the Tri-State area.

Recently, Island Painting completed their part of 
the remodeling upgrade of Citigroup’s offices at 
388-390 Greenwich Street in Tribeca. Island Painting 
was selected due to its proven ability to perform all 
the different finishes needed for the remodel. The 
company’s long record of giving personal attention 
to each project, its strong relationships and support 
from suppliers, and its unflagging commitment to 
making every scheduled completion date are what 
ultimately set them apart from the competition.

Island Painting was responsible for installing most 
of the interior finishes and wall treatments for this 
project. The scope of work included the interior 
painting and acoustical spraying of existing ceiling 
tiles, the electrostatic painting of file cabinets, 
the refinishing of several metal partitions, and 

the installation of several different wall coverings 
including acoustical fabric panels.

The products needed for the finishes and the wide 
range of application systems made this project 
unique—the company used four different types of 
spray machines, special primers for adhesion, and 
various techniques to protect adjacent surfaces during 
the painting process. 

Because Citigroup’s offices were operational during 
the remodel, the greatest challenge was maintaining 
a schedule that would not interrupt the corporate 
tenants while coordinating with other contractors 
involved in the remodel. Despite these complexities, 
the company finished the project before its scheduled 
completion date.

For more information about Island Painting, Inc., 
please visit www.islandpaintinc.com. 

island Painting, inc. 
completes citigroup Project
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Comprehensive Legal Services for the Construction and 
Real Estate Industries
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On October 24, 2012 the STA hosted a special general 
membership meeting featuring a presentation by 
Kathryn Mallon, P.E., the Deputy Commissioner for 
the Bureau of Engineering, Design & Construction 
(BEDC).  Ms. Mallon’s presentation focused on topics 
such as reducing change order time, standardizing 
procedures and gaining efficiencies in order to 
increase transparency and make new resources 
available to contractors. The driving force behind the 
changes that BEDC is instituting is accountability and 
commitment to the main principles behind all of their 
projects including safety, quality, schedule, budget 
and contract management. 

BEDC is moving towards a completely automated, 
web-based project management system and 
implementing a set of metrics to monitor progress. 
The remarkable thing about this agency is that they 
have maintained control over the design of all of New 
York City’s tunnels for over 100 years and intend to 

keep doing so for the foreseeable future. They are 
aiming to be the best organization in the country 
when it comes to capital delivery and have invested 
greatly in employee training and career development 
programs in order to retain the best talent available 
on the market. 

Ms. Mallon also made it clear that this agency finds 
that the key to success lies in their relationship with 
subcontractors. They are always seeking feedback and 
have invited STA members to attend their quarterly 
meeting to provide input on their programs. Ms. 
Mallon maintained that the agency’s focus for the 
future includes eliminating the vendor approval 
process, faster payment turnaround times, timely 
response to disputes, speeding up change orders and 
retainage returns, and reducing the shop drawing 
process. BEDC is committed to instituting a culture of 
continuous improvement and the agency is striving 
to improve the relationship with subcontractors by 
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spearheading the changes the industry needs. 

This meeting also featured a panel discussion on 
liability insurance moderated by David Marino, 
Regional Executive Vice President of Aon Risk Services.  
The discussion included speakers Joseph Cellura of 
Allied World Assurance Company, Ltd., Jim Schwartz 
of Travelers Insurance and Anthony Zaza of CV Starr 
& Co.  The speakers addressed questions on topics 
such as rate increases, claims stemming from labor 
laws, horizontal exhaustion and completed operations 
insurance.  

When asked to present solutions to these issues, 
each speaker on the panel stressed the relationship 
between the subcontractor and their insurance 
broker. The speakers maintained that each situation 
involving insurance is different and there are few 
standard procedures that apply to all subcontractors 
and all insurance companies across the board. The 
most important thing that subcontractors can do in 
order to streamline their insurance fees and make 
sure they have complete coverage for all operations is 
form a strong relationship with their insurance broker. 
Because insurance operates on a case by case basis and 
all programs are highly customized, it is important for 
contractors and brokers to be on the same page and to 
have a long-standing, established relationship. 
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