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P R E S I D E N T ’ S  M E S S AG E

In this issue of the newsletter, we are pleased to announce a significant STA victory in 

winning a settlement on behalf of the subcontractors involved in the 9/11 Memorial and 

Museum Project. Due to the exceptional organizational efforts of our association, we 

were able to band together to achieve a common goal and ensure that the subcontractors 

involved in this project would be compensated for their work. 

Starting in September of 2011, an ongoing financial dispute between the Port Authority and 

the 9/11 Memorial Foundation resulted in a suspension of payments to the subcontractors 

on the project. This is a perfect instance in which the value of this association became 

abundantly clear: in uncertain times, STA members and leadership will always work together 

to ensure that everyone’s collective needs are addressed.  

This is a victory that an individual member or company could not have accomplished on their 

own.  I would like to thank Ron Berger and the leadership of the STA for making sure that 

our voice was heard and our members’ interests were properly represented. 

I am looking forward to seeing everyone at the 43rd Annual Construction Awards Dinner 

& Casino Night at Russo’s On The Bay on Saturday, May 12, 2012.  Thank you for your 

continued support. 

 

Sincerely,

W. Scott Rives
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Building your financial future
In today’s challenging economic environment, 

it is important that you maintain your 
competitive edge. In a rapidly evolving 
marketplace, you need advisors who 
understand the issues you’re dealing with, 
such as cash flow challenges, joint venture
opportunities, succession planning, design-build,
and green construction strategies. For more
than 30 years, Grassi & Co.’s Construction
Practice has been helping contractors minimize
their tax liability, uncover potential savings, and
build for the future.

G R A S S I  &  C O .  C O N S T R U C T I O N  P R A C T I C E

488 MADISON AVENUE, NEW YORK, NY 10022 (212) 661-6166 • 50 JERICHO QUADRANGLE, JERICHO, NY 11753 (516) 256-3500 • OTHER OFFICE: NORTH CAROLINA

www.grassicpas.com

Follow us on

Louis C. Grassi, CPA, CFE 
Managing Partner
Construction Practice Leader
516-336-2450
lgrassi@grassicpas

STA Directory (Horiz)

 



3

9/11 Memorial  
Subcontractors receiving 
long-awaited Payments

by arthur rubinStein, PaSt PreSident of the Sta

An ongoing financial dispute between the Port 
Authority and the 9/11 Memorial Foundation resulted 
in a suspension of payments to the subcontractors 
on the 9/11 Memorial and Museum Project since last 
September.

In early January, a number of members of the 
Subcontractors Trade Association contacted Ron Berger, 
the Executive Director of the association, to ask him to 
put up an “umbrella action” on this project to help get 
the subcontractors paid.  Ron reached out to Mr. Joseph 
C. Daniels, President  & CEO of the National September 
11 Memorial & Museum.  Mr. Daniels referred Ron to 
Noelle Lillien, Chief Counsel for the 9/11 Memorial.  
During discussions with Ms. Lillien, Ron was informed 
that all the contracts had been assigned to the Port 
Authority of New York & New Jersey.  Through his 
contacts at the Port Authority, Ron was able to get 
Executive Director Patrick J. Foye’s approval for his staff 
to meet with the prime subcontractors.

My company, Skyline Steel Corp., is one of the 
subcontractors on the project.  When the Port Authority 
called the meeting of the subcontractors in early March, 
I was hopeful that they were going to announce that 
the dispute had been resolved or, at least, that the 
subcontractors were going to be paid. Unfortunately, 
they stated that there was neither a resolution of the 
dispute nor would there be payments of our past-due 
balances.

When I questioned why the Port Authority, which held 
the contracts, was not obligated to pay us, I was told 
that the Port Authority’s Board of Commissioners had 
not authorized our payments due to the money they 
felt was due to them from the Memorial.

I decided to register to speak directly to the 
Commissioners at their next meeting, which was 
scheduled for March 29, 2012, to make a direct appeal 
for the subcontractors’ payments.  I also contacted our 
Executive Director, Ron Berger, who sent a memo to the 
project’s subcontractors requesting that they advise on 
the amount of their past-due balances.  The responses 
indicated that our members were owed approximately 
$50 million!

Ron and I understood that a resolution of the dispute 
would ultimately require an agreement between 
Governors Cuomo and Christie (they jointly appoint 
the Board of Commissioners of the Port Authority) and 
Mayor Bloomberg (in his capacity as Chairman of the 
Board of the Memorial Foundation). We enlisted the 
help of Lou Coletti, the President of the Building Trades 
Employers Association who discussed the situation 
with Governor Cuomo’s office and the Mayor’s office.  
Dick Anderson of the New York Building Congress also 
weighed-in to support our efforts.

The ongoing dispute and resulting work stoppage were 
attracting increasing attention from the media.  In 
March, the New York Post had both an article and an 
editorial on the subject. Also, Crain’s New York Business 
published an article, interviewing both Ron and me.  
Crain’s quoted Ron’s colorful description of the dispute: 
“It’s like there are two elephants having a big fight and 
we are the grass that’s being trampled.”

Meanwhile, assuming that there would not be a solution 
prior to the March 29, 2012 Board Meeting, I prepared 
my presentation to the Commissioners.  My goal was to 
convince them to pay the subcontractors immediately,  
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9/11 Memorial Subcontractors receiving  
long-awaited Payments

regardless of whether there was a settlement of the 
dispute, for two significant reasons.  My statement read 
(in part):

“First, by not honoring these obligations, the Port 
Authority is damaging its reputation as an honorable 
purchaser of construction services. This will not serve 
you well in the future and could prove very costly 
as contractors - bidding future work - factor in the 
perceived risk of uncertain payments.

Second, it’s the right thing to do.  The contractors who 
performed so admirably and delivered the Memorial 
Plaza for last year’s dedication ceremony are obviously 
deserving and should be relieved of further financial 
hardship.  It’s even conceivable that the lack of cash 
flow, if it continues, could put some contractors out of 
business (which would further complicate and delay the 
completion of this vital project).”

Two days prior to the Board Meeting I forwarded a 
copy of my prepared remarks to the Port Authority.  
The following day Ron received a call from them, 
stating that they were attempting to convince the 
Commissioners to pay the subcontractors and asking if 
he would available for an update late that afternoon. 
They asked if I would agree to withdraw as a speaker if 
they agreed to pay us. I, of course, was agreeable; we 
would have accomplished our goal.

Clearly the Port Authority was concerned about the 
negative publicity which would have resulted from 
my comments.  The Board Meeting is a public meeting 
attended by the media. This prompted them to go into 
“overdrive” to obtain the Commissioners’ approval 
to pay us prior to the meeting and prior to my public 
comments.

Ron was finally called after midnight and was advised 
that they were close to agreement, were continuing 
deliberations by phone and would call him as soon as 
they had agreement from a majority of Commissioners. 
Finally, at 8:15am the following morning, the call came 
– it was a “done deal.”

This happy result is a great demonstration of the value 
of the Subcontractors Trade Association to its members.  
Neither I, nor any other individual or company, could 
accomplish this on our own.

I am pleased that the subcontractors (my own company 
included) will be receiving our past-due payments, and 
look forward to a settlement of the dispute between 
the Port Authority and the Memorial (hopefully very 
soon) which will enable us to get back to work and 
complete this vital project.
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Construction Awards Dinner & Casino Night
Saturday, May 12, 2012

Russo’s on the Bay 
162-45 Cross Bay Blvd., Howard Beach, NY 11414

RESERVE YOUR SEATS 
Make your table reservations early. Seats are $500 per person 
or $450 per person for a table of 12 or more. Business Attire.

 
SPECIAL “THANK YOU” INCENTIVE
For every $5000 or more of journal advertising or 
dinner reservations, you will receive a free dinner ticket.

 
WHO TO CONTACT
Call Ron Berger at 212.398.6220 or email him at
stanyc.berger@verizon.net.

SUPPORT OUR AWARDS JOURNAL
Reservations for covers will be distributed on a first come, first serve 
basis. Please circle your selected ad size below. Camera-ready art 
and layouts should be attached or emailed promptly under a separate 
cover. 
 
  B&W PAGE  GOLD PAGE PLATINUM PAGE

Full Page 7.5”x 10” $600 $800 $1,250
Outside Back Cover $3,500
Inside Front Cover  $2,750 
Inside Back Cover   $2,750
  
JOURNAL ADVERTISING DEADLINE APRIL 20, 2012

DEADLINE APRIL 19

Annual
rd43

CELEBRATE WITH US AND HONOR THE ACCOMPLISHMENTS
OF OUR 2012 INDUSTRY LEADERS

JOIN US & SUPPORT US

SOLD
SOLD
SOLD

Fred Elganyan
TF Cornerstone

Andrew Cuomo
Governor, State of New York

Michael Neary 
Structure Tone, Inc.

Patrick Gallagher
BP Mechanical 

Joseph F. Azara, Jr.
C.D.E. Air Conditioning Co., Inc.

Silver Shovel Public Official of the Year Builder of the Year Subcontractor 
of the Year

Michael Mazzucca 
Lifetime Achievement 

Award

Fred Elghanayan



by henry l. goldberg, Managing Partner, goldberg and connolly and Sta legal counSel

nyc department of Parks 
initiates Prequalification  
for contractors 

continued on 8

Some may recall the “midnight massacre” in 2008, when 
in one late-night backroom legislative deal, signed by 
our accidental governor, David Patterson, the Wicks Law 
was sacrificed on the altar of random PLA expansion.  
In this “deal,” Mayor Bloomberg also had his long time 
wish for prequalification authority granted.  Everyone 
seemed to get their share of the deal: labor, public 
agencies, general contractors long opposed to Wicks’ 
Law …  all except the subcontracting community.

Now the broad pre-qualification authority granted 
governmental agencies throughout NYS is coming home 
to roost.  New York City’s first effort in this area will be 
with smaller projects at NYC Department of Parks and 
Recreations (“DPR”). Rest assured, however, that this 
is only the beginning. Prequalification will spread way 
beyond this limited initial effort throughout all New 
York City agencies and elsewhere. Frankly, it is a public 
owner’s dream come true.

DPR is currently seeking to establish a list of prequalified 
general contractors for non-complex “general 
construction” site work.  By establishing contractors’ 
qualifications in advance, DPR maintains that it will 
have a “pool of competent contractors from which it 
can draw to promptly and effectively reconstruct and 
construct its parks, playgrounds, beaches, gardens and 
green-streets.”  DPR will select contractors from the 
list for construction and reconstruction work of up to 
$3,000,000 per contract.  Put more candidly, DPR will 
now be able to procure construction services based upon 
whom it wants to do business with or even allow to bid.
 
DPR defines “general construction” work to include, but 
not be limited to, site work (e.g. excavation, grading, 
paving, concrete work), general landscaping, necessary 

utility connections and meters (e.g. water, electric and 
sewer), and furnishing and/or the repair of miscellaneous 
stainless steel and painted milled steel fabrications (e.g. 
railings, permanent fences and gates).  

However, exceptions apply.  General Construction work 
will not include:

(1)  Projects deemed by the Commissioner to be ones 
of historical significance or ones regulated by the 
Landmarks Preservation Commissioner or the New        
York State Historic Preservation Office;

(2)  Projects utilizing Federal or State funding;

(3)  Projects involving the construction of new and/or 
fabricated buildings, and/or   the rehabilitation of 
existing buildings; 

(4)  Projects which are subject to continued 
environmental regulatory reviews,  and/or 
inspections and/or in which contaminated and/or 
hazardous material are known to be on site;

(5)  Projects for which the primary scope requires 
plumbers and/or electricians licensed by the New 
York City Department of Buildings; and

(6)  General landscaping work which requires that 
the Contractor be certified by the New York 
State Department of Agriculture & Markets to 
perform work within the Asian Longhorned Beetle 
Quarantine Zone.  

STA Subcontractors News6
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Let’s talk construction, 
expert to expert.
A team of experts dedicated to the construction industry. Partners that deliver 
insights to help fortify working capital and improve profitability. The reputation  
and long-standing relationships to strengthen your banking and surety programs. 
If that’s what you’re looking for in an accounting firm, talk to J.H. Cohn.

Jack Callahan, Co-Director, 
Construction Industry  
Practice, J.H. Cohn Joe Torre 

We  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

Steve Harrison, Co-Director, 
Construction Industry  
Practice, J.H. Cohn

jhcohn.com    877.704.3500 

New York . New Jersey . Connecticut . California



DPR will only consider applicants, in DPR’s exclusive 
discretion, that demonstrate that they:

(1) Have completed projects of similar type, size, 
complexity and scope;

(2) Have the ability, either through their own employees 
or through subcontractors, to provide the 
construction services required for the project;

(3) Have the financial capability, responsibility and 
reliability required for the project, including the 
operational capacity to commence and complete the 
work on the anticipated schedule;

(4) Have a satisfactory track record for complying with 
existing labor standards, maintaining harmonious 
labor relations, complying with equal employment 
opportunity requirements and anti-discrimination 
laws, and demonstrating a commitment  to  working  
with minority  and  women-owned  businesses 
through joint ventures or subcontractor relationships;

(5) Possess a satisfactory record of protecting the health 
and safety of workers on public works projects and 
job sites as demonstrated by the prospective bidder’s 
experience modification rate for each of the last 
three years; and

(6) Have a satisfactory record of business integrity. 

All of this, in my opinion, is vulnerable to subjective 
interpretation and abuse, giving the government far too 
much control over access to the bid room.

Even more significantly, this process excludes all of this 
work to other than M/WBE-certified contractors or those 
venturing with such entities.  DPR will only consider 
applications from contractors which meet any one of the 
following criteria:

1. The submitting entity must be a Certified Minority/
Women Business Enterprise (M/WBE); or

2. The submitting entity must be a registered joint 
venture or have a valid legal agreement as a joint 
venture, with at least one of the entities in the 
venture being a certified M/WBE; or

3. The submitting entity must indicate a commitment to 

sub-contract no less than 50% of any awarded job to a 
certified M/WBE for each and every work order awarded. 

Thus, this entire “prequalification” program that DPR 
is implementing is completely and exclusively tied to M/
WBE development.   “Ordinary” small businesses, with all 
the challenges they face, need not apply.

G&C Commentary
My long-held, strong bias is for sealed competitive bidding 
in the public sector.  Prequalification greatly undermines 
that process. There should be no “gate keeper” at the 
bid room door.  The government controlling in advance 
who may bid is a fundamental game changer. Currently, 
anyone who can produce a bid bond, having been 
carefully vetted by an independent surety,  may bid.  Only 
after being determined to be, by objective pricing, the 
apparent lowest responsive and responsible bidder is 
the contractor carefully vetted by the public owner with 
regard to responsibility issues such as, character, capability 
and capital.  This is one of the hallmarks, and one of the 
great strengths, of public contracting.

The Bloomberg administration has long sought to 
“privatize” public contracting.   One need look no further 
than New York City’s “CM-Build” project delivery contract, 
illegal for a number reasons (e.g., violates the public bidding 
law, the Wicks Law, public bonding requirements, etc.), to 
see this clearly.  Now with broad prequalification authority, 
the government gains even greater power to control with 
whom it is dealing, much like a private sector owner. 

No doubt, many contractors today will speak favorably of 
prequalification since they feel it will limit competition.  
For those, this attitude will prevail until they are on the 
wrong side of government-caused favoritism and/or 
other abuse with regard to the award of a much-desired 
contract.  In such case, thanks to this new law, they 
will be powerless to protest.  It will remain to be seen 
whether giving public owners the unfettered power of a 
private owner in selecting bidders may in the future cause 
currently sympathetic contractors to seriously regret their 
current point of view. One thing history has certainly 
shown, any “creative” idea to move away from open-
to-all sealed competitive bidding in the public sector 
inevitably leaves to favoritism, fraud and corruption.

continued from page 6
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Putting The Pieces Of

Building And Business   

Together

Beyond Protection. Partnership.

When it comes to creating new contacts and
connections, we create the perfect fit. From
enhancing market relationships and creating
alternative risk financing to forming joint
ventures and acquisition opportunities, our
team of experts can put it all together for you.

David W. Marino
Regional Executive Vice President

david.marino@aon.com
516.396.4422 | www.aon.com
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MEMBERSHIP INCENTIVE 
PROGRAM2012

A SPECIAL PROGRAM DESIGNED TO REWARD MEMBERS WHO RECRUIT 
NEW SUBCONTRACTOR MEMBERS TO THE STA

The Subcontractors Trade Association is pleased to announce a new incentive program designed 
to reward those who recruit new members in 2012. 

RECRUIT A NEW MEMBER TO THE STA & RECEIVE A $100 AMERICAN EXPRESS GIFT CARD

START RECRUITING NEW MEMBERS TODAY! Please contact the STA office for promotional materials.
The STA Membership Incentive Program begins March 1, 2012 and ends June 30, 2012.

Subcontractors Trade Association
1430 Broadway, Suite 1600 • New York, NY 10018 • Tel: (212) 398-6220 • Fax: (212) 398-6224 • www.stanyc.com

Law Offices

C. Jaye Berger

Building Construction Law

Contract Drafting and Review

Mechanic’s Liens

Co-op Law

Real Estate Transactions 

Leases

Litigation

110 East 59th Street, 22nd Floor
New York, New York 10022

Tel: (212) 753-2080

C jaye berger_NYDR11:Layout 1  1/21/11  12:
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eAcFor information or to purchase tickets or sponsorships, please 
contact Annika Smith at  212.696.1207 or annika@acementorny.org

THE MANDARIN ORIENTAL
80 Columbus Circle | New York City

11:30 A.M. RECEPTION
12:30 P.M. LUNCHEON

Luncheon Chairperson:  
Stuart Koshner
President, RCDolner LLC

I N V I T A T I O N  T O  F O L L O W

ACE MENTOR PROGRAM
ARCHITECTURE   CONSTRUCTION   ENGINEERING

17TH ANNUAL
SCHOLARSHIP 
L U N C H E O N

ACE MENTOR PROGRAM

M O N D A Y ,  M A Y  1 4 ,  2 0 1 2

ACE MENTOR PROGRAM
ARCHITECTURE   CONSTRUCTION   ENGINEERING

SAVE 

THE  

DATE
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Brent Fleischer James Flynn

Program & Education 
Committee

Jerry Liss

School 
Construction 
Authority

John Finamore
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Comprehensive Legal Services for the Construction and 
Real Estate Industries

•	 Construction	Contracts	&	Claims
•	 Litigation,	Mediation	&	Arbitration
•	 Private	&	Government	Projects
•	 Partnering,	Joint	Ventures	&	Closely	

Held	Corporation	and	Limited		
Liability	Companies

•	 Commercial	Real	Estate

•	 Labor	&	Employment	Disputes
•	 Secured	Creditor	Transactions
•	 Wills,	Trusts	&	Estates
•	 Business	Succession	Planning
•	 Intellectual	Property,	Copyright	&	Trademark	

Matters	and	Disputes
•	 Bankruptcy	&	Debtor/Creditor	Rights

One Pennsylvania Plaza
new york, new york  10119-0196

(212) 695-8100, ext. 312
Donald J. Carbone

One	North	Broadway,	Suite	800
White	Plains,	New	York		10601

55	Harristown	Road
Glen	Rock,	New	Jersey		07452

7600	Jericho	Turnpike
Woodbury,	New	York		11797

www.goetzfitz.com

Goetz Fitzpatrick llp
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Sta credit union

by bob SaMela, PreSident, a.c. aSSociateS

As you may be aware, the STA is attempting to form a 
credit union for its members.  This process has entered 
its third year and is now in the home stretch.  We now 
need your help.

Most people have heard of credit unions and know that 
they are similar to banks.  However, credit unions differ 
from banks in several important ways.  Among other 
things, credit unions are:

• Cooperatively owned, meaning that they are owned 
by their customers

• They are not-for-profit
• They are tax-exempt
• They can only serve a specific, well-defined group such 

as the STA

Why would we spend in excess of two years trying to 
start a credit union?
A credit union is an excellent way to build capital and 
financial support for members of our industry.  Since 
credit unions are owned by their members, they only 
exist to support their members – not their shareholders, 
as is the case with banks.  A credit union’s profits are 
recycled back to the members through lower loan 
rates and higher deposit rates.  Most importantly, a 
construction industry credit union will be familiar with 
the nuances and challenges of our industry.  

During the financial crisis of the last several years we 
have all seen how banks have pulled or reduced our 
credit lines and denied new credit when it was needed 
most.  Our credit union will exist for the benefit of our 
member companies – and their employees – the same 
will hold true for our company employees, creating a 
new benefit for them as well.  

The STA credit union will consist only of the members 
of the STA (and their employees), Allied Building Metal 
Industries, Iron Workers Local 46 and District Council 9, 
and will be supportive of those entities  –  even when 
banks are not.  If the credit union grows large and 
financially strong, someday it will have the ability to 
provide working capital and equipment financing for 
its members.

What can you do to help get us up and running?
In order for the credit union to get the necessary Federal 
Government license to open and operate, we need to 
raise start-up capital.  The STA has set a goal of raising 
$125,000 in start-up capital donations.  To date, we have 
raised over 40% of that goal.  We are now getting close 
and are ready to reach out to you for your assistance.  
We are suggesting a donation in the amount of $2,000, 
although smaller donations will certainly be appreciated.  
Any member company or individual making a donation 
will receive an ad in a commemorative journal that will 
be published when the credit union officially opens and 
will be listed as one of the founders of the credit union.

Credit unions have traditionally been formed by 
different groups in order to keep capital within the 
group and help their members.  The STA intends to the 
same.  By donating start-up capital, you will help insulate 
STA companies and their employees from the arbitrary 
whims of banks who do not support or understand our 
industry.  You will help give our members an advantage 
over non-union competitors who will not have access to 
the credit union as a source of credit.

If you have any questions about the STA credit union 
project or would like more information, please feel free 
to contact Bob Samela at (201) 939 6866 or Ron Berger 
at (212) 398 6220.
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Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
• Offering Plans  • Labor Law  • OSHA Violations  • Arbitration  • Mediation

Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com

NEW YORK  •  NEW JERSEY  •  CONNECTICUT 

Providing lien filing and
bond claim notices for construction projects

throughout the tri-state region

Goudy Old Style

LIEN, INC.

TRI
STATE

C O L L E C T I O N  S E R V I C E S

www.tristatelien.com

11 Martine Avenue, 15th Floor, White Plains, New York 10606  •  Phone: (914) 428-2100  •  Fax: (914) 428-2172  •  www.wbgllp.com

Goudy Old Style

A T T O R N E Y S  A T  L A W

A T T O R N E Y S  A T  L A W

GREENBLATT, LLP

WELBY,
BRADY & 
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Social media is quickly becoming an indispensible 
resource for small and large companies alike.  Services 
like Twitter allow companies to market themselves 
to a wide audience at minimal cost and provide an 
extended network of professional contacts for instant 
connections.  Using Twitter helps users discover new 
opportunities, ideas and information based on personal 
and professional backgrounds, creating a potential gold 
mine for marketing possibilities.

What is Twitter?
Twitter is a unique networking platform that connects 
professionals with over one million users all over the 
world.  Twitter allows you to stay in touch with your 
colleagues through the exchange of quick, frequent 
answers to one simple question: What are you doing? 
With Twitter, you can stay in constant communication 
with your network. While using Twitter you can stop 
following the activities of those you are connected with 
by setting quiet times on the platform so you’re not 
interrupted. 

How is Twitter Used?
Personally and professionally, Twitter is used to share 
experiences, opinions and news with your network of 
followers.  Companies can effortlessly provide followers 
with up-to-the-minute information on recently 
completed projects and new business developments.  
Through Twitter, users engage with others on a 
personal level, creating meaningful and valuable 
relationships. One of the most appealing aspects of 
Twitter is the re-tweet feature.  When your followers 
see an interesting or informative tweet, they are able 
to re-tweet it to their network of followers, providing 
instant, widespread exposure to individuals outside of 
your immediate network. 

Twitter and Subcontractors
Twitter is a valuable tool for a variety of business 
enterprises, including subcontractors.  Clients and 
colleagues alike will be able to engage with your 
company on a more immediate level than with more 
traditional forms of communication.  Utilizing Twitter 
can help keep your name out in the public so when 
clients or colleagues begin a new project, your company 
will be on their radar. 

By highlighting recently completed projects or media 
recognition, Twitter can help develop your corporate 
identity and showcase your areas of expertise.  Twitter 
is also an easy way to appear more modern to your 
network of professional contacts, demonstrating 
openness to new methods of business and technology.

About Sarah S. Berman, President, The Berman Group, Inc.
Sarah S. Berman serves as President of The Berman 
Group, a full-service marketing, public relations and 
special events firm based in New York City.  The firm 
specializes in serving business-to-business clients 
in the real estate, construction and professional 
services industries. The firm’s website can be found at 
bermangrp.com.

to tweet or  
not to tweet?

by Sarah S. berMan, PreSident, the berMan grouP, inc.
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SNiPER: 
Stop the Spread of Germs in their Tracks

Athletes are at higher risk for bacterial and viral infectious due to unclean practice gear, communal locker rooms, 

physical contact with other players and unsanitized equipment. Most cleaners on the market are toxic to people 

and are only temporary solutions for microorganisms.

A Revolutionary, Proven Approach to Reduce Liability and Stop the Spread of Germs

SNiPER is the ideal biocide to target and destroy bacteria and viruses without harm to equipment, uniforms, 

players and the environment. SNiPER is proven to kill virus, bacteria, and fungi immediately without the use of 

bleach by deactivating the bacterial and fungal spores. Microorganisms cannot build immunity against SNiPER 

and its revolutionary formula is EPA category IV certified for all routes of exposure, safeguarding not only your 

athletes, but the environment as well.

Contact Bob Groeninger at  

bgroeninger@parkavebuilding.com for more information on how SNiPER keeps your facility and your athletes safe.
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Working Together to Advance  
Environmental Remediation

The Environmental Contractors Association in New 
York City (ECA) works to advance the needs of 
environmental contractors by adhering to professional, 
safety and integrity standards. The association was 
founded in 1996 by a group of contractors committed 
to elevating standards in the environmental contracting 
industry. Today the ECA has over 50 member firms, 
ranging from small family-owned businesses to 
large national companies. Members of the ECA are 
among the most accomplished companies in the 
environmental construction industry, offering full-
service environmental abatement, emergency response 
and infectious disease control. The association works 
to guarantee their firms are up-to-date on the latest 
environmental policies and have access to state-of-the-
art training to develop a qualified labor force.

Committed to the success of its members, the ECA 
provides contractors legislative and regulatory support 
and professional development programs in addition 
to mediation and arbitration of jurisdictional disputes. 
The ECA also works with its members as a collective 
bargaining representative in the negotiation of labor 
agreements with its affiliated trade unions, working 
with these unions to achieve efficiency, safety and 
professionalism on all ECA member projects. 

Creating New Standards for a Greener,  
Healthier New York

The ECA is dedicated to raising the bar for the 
environmental remediation industry through proper 
training and compliance with New York City’s 
remediation regulations. The association is currently 

working with public officials on legislation that would 
assure all remediation contractors are working up to 
the highest standards in the industry. ECA contractors 
have completed rigorous training programs in 
safe environmental remediation methods and the 
association hopes that the same standards are set for 
the entire industry. These regulations may include 
standards for pathogen remediation as well, a high-
risk consideration for healthcare facilities, educational 
institutions and other community spaces. We would be 
happy to speak with anyone who is interested in this 
issue.

The ECA’s environmental remediation services are 
geared specifically toward increasing effectiveness 
and efficiency in all facilities. Completed correctly by 
a professional environmental contractor, benefits of 
environmental remediation include improved air and 
water quality, conserved natural resources, reduced 
operating costs with enhanced asset values and 
profits, enhanced occupant comfort and health and 
minimized strain on local infrastructure. Facilities that 
have not been properly assessed or cleaned may be 
contaminated with asbestos, mold, lead, bacteria or 
infectious diseases. 

Educating the Industry on Safe,  
Cost-Effective Remediation

Join the ECA at our upcoming seminar on May 24, 2012 
focused on Avoiding Infectious Disease Liability without 
Raising Costs in Healthcare Institutions. Industry experts 
will discuss how effective environmental remediation 
methods can be implemented in a cost-effective 
manner to not only improve a facility’s health, but also 
to reduce risk for its owners.

by Paul o’ brien, Pinnacle environMental corP., PreSident of environMental contractorS aSSociation

the environmental contractors  
association: raising the bar for  
environmental remediation
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COMPLETE TRUST, TOTAL CONFIDENCE
WE’VE GOT YOU

William Haas
CEO, 

USI Construction
Practice Group

Benedict J. Tockarshewsky
Senior Vice President,

USI Construction
Practice Group

Dominick J. Scotto
President,

USI Construction
Practice Group of LI

Joseph A. Santospirito
Senior Vice President,

USI Construction
Practice Group of LI

USI Construction Practice Group Market Leaders

In Surety Bonding And Insurance

555 Pleasantville Road  •  Briarcliff Manor, NY 10510  •  125 Froehlich Farm Boulevard  •  Woodbury, NY 11797  •  www.usi.biz
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  Protection System
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the environmental contractors association: raising the bar 
for environmental remediation
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Be sure to also mark your calendars for the ECA’s 
third annual Environmental Conference taking place 
October 25, 2012 at the Sheraton New York where key 
industry leaders will speak on pressing environmental 
contracting issues.

Please visit www.cleanbuildingsnyc.com to learn more 
about the ECA’s environmental remediation efforts.

continued from page 18
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1. Certain specifications need to be updated as they are 
misleading, archaic or duplicated. This creates unnecessary 
disagreements and added bid costs. For example, 
Thermometers at air handling units for temperature 
readings which are already being taken care of through the 
control system.
RESPONSE: DEP is presently revising and updating their 
specifications.

2. Too many days are allocated for training on certain 
simple items. This creates problems at the end of the project 
(Example: unit heaters, three days).
RESPONSE: DEP will look into making the training periods 
more appropriate.

3. Is there a SOP for Commissioner’s Determination and 
Letters of Deviation? Our understanding this is supposed to 
be done independently of the CM.
RESPONSE: There is a SOP located on the website.

4. CMs need to be educated on DEP procedures they are not 
following your SOPs.
RESPONSE: DEP is disseminating their SOPs to the field.

5. Spare parts – Storage or payment for storage. Additionally, 
spare parts requirements should be reexamined as many 
seem unnecessary.
RESPONSE: DEP is building storage facilities and will review 
the spare part requirements.

6. Final Acceptance Delays
RESPONSE: DEP has reduced the final acceptance delays and 
continues to try and reduce them further.

7. We don’t get all the Registered Change Orders from DEP 
when they become registered.  Frequently, we receive them 
months later and there seems to be a disconnect.
RESPONSE: DEP will remind the CMs to distribute.

8. There appears to be a new SOP for partial time extension 
requests requiring more extensive detailing by your office.  
This will be an extremely time-consuming and arduous task. 
When did this go into effect and is this really necessary?
RESPONSE: The requirements for time extension haven’t 
changed. They are being enforced.

9. CMs are reviewing the specification for after equipment is 
delivered and approved by the engineer. This equipment has 
been released based on approved submittal which is not fair.
RESPONSE: DEP states the CMs are supposed to check 
delivered materials with the approved submission and not 
revert to the plans and specs.

10. Engineers return submittals R&R with minor comments 
delaying release and fabrication.
RESPONSE: DEP realizes this is a problem and is trying to 
fix it.

deP/Sta Meeting Minutes
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n.y. Scaffold law not Quite 
a Strict liability Statute

Most of you have heard of New York’s “Scaffold Law,” 
Labor Law § 240(1), which requires contractors, building 
owners and their agents to provide adequate safety to 
workers subjected to elevation-related risks.

This statute is about as popular with New York liability 
insurers as, say, the memory of General Sherman is in 
Georgia.  Unquestionably, it imposes a higher standard 
as to elevation-related risks (which include objects 
falling onto employees, as well as employees falling from 
heights) than the federal standard under OSHA.

The statute provides:
All contractors and owners and their agents . . . in 
the erection. . . of a building or structure shall furnish 
or erect, or cause to be furnished or erected for the 
performance of such labor, scaffolding, hoists, stays, 
ladders, slings, hangers, blocks, pulleys, braces, irons, 
ropes, and other devices which shall be so constructed, 
placed and operated as to give proper protection to a 
person so employed.

I’m a devout advocate of fall protection for construction 
workers.  Falls are the number one cause of death and 
serious injury in construction.  The lack of fall protection 
is the violation most commonly cited by OSHA.
  
The Scaffold Law, I nevertheless admit, steers hard in the 
direction of severity, as the negligence of the employee 
is generally not even a partial defense, where a violation 
results in injury.  In part, I suspect, because the insurance 
companies like to depict a stringent law as being even 
more draconian than it is (with hopes of repeal, which 
hasn’t happened yet) it’s often said, and probably many 
believe, that the Scaffold Law is “strict liability statute.”

Which means, that if your employee, or your 
subcontractor’s employee, sustains injury in a fall, or 
other gravity-related occurrence, you will necessarily be 
held liable.

As protective as the Scaffold Law is, it’s not quite that 
categorical.  This is illustrated by a recent interim decision 
by a federal judge, applying New York law, in Maher v. 
City of New York.

Maher, an ironworker, was working as a steel connector 
on a School Construction Authority job in Brooklyn.  His 
direct employer was Glasmar Steel Erectors, headed 
and partly owned by Maher’s father.  Glasmar was a 
subcontractor to Feinstein Iron Works, which in turn was 
a sub to Ahern Contracting Corp., the general contractor.

Throughout the day of the occurrence, Maher was 
wearing a harness with a six-foot lanyard.  After 
connecting beams on the first floor of the building 
frame, he climbed a ladder, provided by Glasmar, to get 
to the second floor to connect another beam.  Maher and 
the only other witness to the occurrence, crane operator 
Mark Jones, agreed that Maher was tied off to a safety 
line running along the second-level steel beam while 
performing this work.

After connecting the second-floor beam, Maher 
attempted to install a pentagonal brace and gusset to 
the intersection of a vertical beam running the height 
of the building, and a horizontal beam on the building’s 
second level.   Maher testified he could not install the 
lower bolts on the gusset plate from the second-level 
horizontal beam, because the connection points were 
beyond his reach.  Maher therefore detached his lanyard 
from the safety line, climbed down a ladder to the first 

by Paul g. ryan, Partner, welby, brady & greenblatt
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level, and, after walking along the first-level horizontal 
beam, shimmied up a vertical column, to the bottom of 
the gusset place that he was attempting to install.

The parties disagreed as to whether the safety line was 
accessible to Maher at this point.  Maher claimed that 
it was out of reach; the defendants that Maher elected 
not to use it.  In any case, while attempting to secure the 
gusset plate, Maher lost his footing, fell 22 feet to the 
ground and sustained multiple injuries.

Often, a Scaffold Law case will be decided in the plaintiff’s 
favor as to liability by motion for summary judgment.  Not 
infrequently, the defendants simply concede damages, 
and dispute only the monetary value of the plaintiff’s 
injuries.

Maher’s Scaffold Law cause of action was conjoined 
with two additional claims:  one under Labor Law § 
200, which is essentially a codification of the common-
law duty of an owner or general contractor to maintain 
a safe construction site, and one under Labor Law § 
241(6), which requires all contractors, building owners 
and their agents to manage areas in which construction 
work is being performed, so as to provide reasonable and 
adequate protection to the construction workers, and 
others lawfully onsite.

The Maher case produced “dueling motions” for summary 
judgment as to liability.  The magistrate judge (to whom 
the district judge referred the motions to hear and report) 
recommended that the court grant summary judgment in 
favor of the owner and general contractor on the Labor 
Law § 200 and common-law negligence claims.  The 
magistrate found, and the district judge agreed, that the 
plaintiff had presented insufficient proof to establish that 
the owner and general contractor had the authority to 
supervise and control the work actually being performed.
Which is to say, that the common-law and Labor Law § 
200 liability attaches only where the defendant controlled 
the manner in which the plaintiff performed the injury-
producing work.  It is not sufficient that the defendants 
had general supervisory authority over the construction 
site, including the authority to inspect the work, and stop 
work if required for safety reasons.

Turning to the Labor Law §§ 240(1) and 241(6) claims, 
the fact pattern in Maher was pretty much a “classic” 
for a case under the Scaffold Law.  That is, the injured 

worker arguably took undue risks in unhooking his 
lanyard, walking along a beam while unprotected, and 
shimmying up a vertical beam to better position himself 
to install the gusset plate.  If principles of comparative 
negligence applied, such conduct by the plaintiff would 
likely result in a diminution of any recovery, based on his 
own contributory negligence.

And, especially as a safety line was present on the second 
level, if Maher had found that installing the gusset plate 
required him to position himself in such a way that the 
safety line eluded his reach, arguably he should have 
called this to someone’s attention, and had the safety line 
moved, or an additional line installed, so that he could tie 
off while installing the gusset plate, rather than simply 
forging ahead.

What the magistrate judge and district judge found 
was that there were issues of fact, precluding summary 
judgment for either side and requiring a trial, as to 
whether the owner and general contractor had fulfilled 
their duties under the Scaffold Law (as well as Labor Law 
§ 241[6]).  The evidence was contradictory as to whether 
the safety line was within Maher’s reach as he tried to 
install the gusset plate.  Significantly, the court found, 
too, that there was sufficient evidence of the availability 
of alternative safety devices (e.g., a ladder or a “beam 
buddy”) as to present an issue for a jury as to whether 
the actions of Maher, a well-trained, 20-year veteran who 
had not merely taken, but conducted, safety training, 
including fall protection, were the sole proximate cause 
of his injuries.

Thus, while the Scaffold Law is often referred to as a 
“strict liability” provision, a well-established exception 
may relieve the defendants of all liability, where the 
plaintiff’s own negligence was not merely a contributing 
cause, but the “sole proximate cause” of the occurrence.

Paul G. Ryan is an attorney and partner of Welby, Brady 
& Greenblatt, LLP, a construction law firm with offices  in 
Manhattan, White Plains, Connecticut and New Jersey. 
Geoffrey S. Pope, counsel to the firm, prepared this 
article.  

23April 2012
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defending against an  
increasingly harsh labor 
law § 240

If you do construction work in New York, you will get sued 
under Labor Law § 240.  These claims are characterized 
by workers with large wage and benefit packages, all 
or nothing scenarios and outcomes that are notoriously 
difficult to predict.  All this makes for a compelling 
combination.

Although this so called strict liability scaffold statute has 
been around for over 100 years, recent decisions have 
pointed toward a trend of expanded liability beginning 
in 2008 and rapidly accelerating recently.

In the 2008 the Court of Appeals held in Runner v. New 
York Stock Exch. Inc., 13 N.Y.3d 599, that § 240 applied 
beyond falling worker and falling object settings to 
accidents where fall protection failed “to shield the 
worker from harm directly flowing from the application 
of the force of gravity to an object or a person.”    Of 
course, gravity directly flows to everyone and every 
object everywhere.  Thus, with such a standard it is not 
surprising that the scope of § 240 liability has grown.

For example, in October 2011, the Court of Appeals 
found for the first time that § 240 could apply where 
an anchored object tips over onto a worker overturning 
decades of established precedent in Wilinski v. 334 E. 
92nd Dev. Fund Corp., 18 N.Y.3d 1.

Then in December 2011, the Court held that a worker 
rearranging debris in a dumpster who fell 6 feet off 
the ledge could be covered by the law in Ortiz v. Varsity 
Holdings, LLC, 18 N.Y.3d 335.

In addition, so far in 2012 the Appellate Divisions have 
followed the lead of the Court of Appeals.

For example, in February 2012, the Second Department 
held in McAllister v. 200 Park L.P., 2012 N.Y. Slip Op. 1595, 
that § 240 applied where a coworker pushed a four foot 
high stack of disassembled scaffold pieces pinning the 
claimant’s chest against a wall.  Again, in facts of this 
accident, there was no falling worker or falling object 
but strict liability was applied.

Similarly, in February 2012 in Kempisty v. 246 Spring St. 
LLC, 388 N.Y.S.2d 288, the First Department rejected 
the defendant’s arguments that the worker caused his 
own accident by walking into a four ton steel block 
being hoisted and that there was no height differential 
between the block and the workers foot.  Instead, 
the Court found Labor Law liability stating that “the 
elevation differential cannot be considered de minimus 
where the weight of the object being hoisted is capable 
of generating an extreme amount of force even though 
it only traveled a short distance.”

Does this mean that instead of having a height 
requirement, § 240 now has a weight requirement?

It remains to be seen how far the new boundaries of this 
expansion will extend, but trial courts will surely also 
follow the trend in turn.  

So what can contractors do to defend these claims?

Technically, there is no defense since the statute imposes 
absolute liability, but the most common and effective 
argument to counter the § 240 claim is that a violation of 
the statue did not cause the worker’s injury.  Rather, the 
sole proximate cause of the accident was the worker’s 
own actions.

by Julian d. ehrlich, Senior vice PreSident, aon conStruction SolutionS grouP
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The NYPD is haviNg a TickeT bliTz. 
They are targeting trucks for the following:

1)  No Fire Extinguishers

2)  Not having DOT numbers

3)  No Safety Triangles

Spread the word!

Some examples of where this argument may succeed 
include:

•  the worker chooses for no good reason not use 
available safety equipment;

•  the worker chooses for no good reason not to follow 
proper instructions;

•  the worker misuses proper equipment;

•  there is nothing wrong with the safety equipment; and

•  there was no need for other or additional devices 
given the task and the conditions. 

Moreover, there are number of practical steps that 
employers can take to increase the chance of overcoming 
liability:

•  Ladders, scaffolding and fall protection that are 
involved in accidents but do not fail should be tagged 
and bagged to help prove later that there was nothing 
wrong with the equipment.

•  Workers should be told at safety meetings not to 
proceed without proper fall protection.  Consider a 
standing order not to proceed with a task without 
using proper fall protection.

•  Attendance should be taken and kept.  If workers 
refuse to sign in, a foreman or manager should fill out 
the attendance sheet.

•  Minutes of the safety meetings should be kept 
to prove proper instruction and equipment were 
provided.

•  Keep opinions as to causation and corrective measures 
out of incident report forms since they can lead to 
admissions against interest.

•  Consider an anonymous suggestion box at the 
entrance to the site to counter any claims by workers 
that complaints about unsafe conditions would result 
in firing or discipline. 

Until the standard for Labor Law § 240 is more clearly 
defined, an ever more liberal approach is likely to continue.  

As a result, we can expect that plaintiffs’ lawyers will 
be emboldened to argue that the law applies to more 
and more situations beyond falling workers and falling 
objects.   In addition, we can also expect the number of 
§ 240 cases to grow and settlement demands to increase.  
Moreover, the costs of defending these cases will also 
increase as parties battle experts, make motions and file 
appeals more often.

April 2012
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Goldberg & Connolly and AON Construction Services 
Group jointly held a seminar on the critical insurance 
coverage issues facing the subcontractor community on 
Wednesday, March 14, 2012, hosted by the Subcontractors 
Trade Association.  Dave Marino, Regional Managing 
Director of AON’s Construction Services Group for 
the Greater New York Area, Julian Ehrlich, Senior Vice 
President of Claims for AON’s Construction and Risk 
Services Groups  and  Goldberg & Connolly’s Mitchell 
B. Reiter, Esq., a partner in G&C’s Construction Law 
and Insurance Coverage Groups addressed a packed 
boardroom at the Automotive Center.

Mr. Marino introduced the panelists and discussed rising 
contractor insurance costs, their cost drivers and the 
challenges they represent to the subcontractor community. 
Economic factors impacting insurer profitability are 
exacerbated in New York, especially for trade contractors.   
He stressed that worker’s compensation insurance and 
liability and health insurance costs are all spiraling out 
of control. He attributes this not only to inflationary 
factors affecting benefits and medical costs, but to the 
high levels of unemployment, an aging workforce and 
the obesity epidemic as well.  

Another issue driving the premium costs up are that 
insurers have moved the standard of $1,000,000 for 
primary CGL insurance, which was established in the 
1980’s, to $2,000,000, citing larger settlements for even 
minor cases, liberal judiciary and, of course, inflation.  

Julian Ehrlich followed with a discussion on New York 
Labor Law §240, recent New York Court of Appeals’ 
decisions and the trends he notices that translate into  
both a stricter compliance with the law and a wider 
application of the law by the Courts.   

Mr. Ehrlich also provided some very important “tips” to 

assist contractors in meeting Labor Law §240 compliance 
and how to protect themselves in the unfortunate event 
of an accident.  This has become even more apparent 
with the recent tragic accidents that have occurred this 
past week here in New York.   He emphasized that you 
must maintain records of both safety meeting minutes 
and safety meeting attendance, enforce a standing 
instruction of “no work w/o fall protection”, consider 
implementing an anonymous suggestion box, and 
utilize a “tag and bag” evidence preservation standard 
operating procedures and always pursue a thoughtful 
investigation when an incident occurs.

Mr. Reiter then followed and discussed the following points:

•  The necessity for all subcontractors to carry the types 
and amounts of insurance coverage required under 
their contracts.  In fact, the most important reason for 
doing so may be the “litigation coverage” included 
in such general liability policies, when the insurance 
company provides and pays for a lawyer to defend the 
subcontractor against covered claims.

•  The recent troubling trend of higher required primary 
liability policy limits.  Subcontractors are well familiar 
with the contractual requirement that they provide 
insurance coverage under their policies for their upstream 
contractual parties (i.e., general contractors, construction 
managers and owners).  Recently, more and more GCs 
and CMs have required subcontractors to provide $2 
million in primary CGL coverage and $8 million in excess/
umbrella coverage, instead of the previous $1 million and 
$9 million.  This has, unfortunately, contributed to the 
increases in policy premiums.

•  The two routes to providing coverage to upstream 
parties: 1) via an Additional Insured Endorsement; and 2) 
through an “Insured Contract.”  Each of these routes has 
different requirements and potential issues.  However, 

Sta hosts Seminar on  
Subcontractor insurance  
coverage essentials
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a standard construction contract requires both from 
subcontractors.

•  The differences between “Vertical Exhaustion” and 
“Horizontal Exhaustion” of insurance policies.  Most 
construction contracts require that coverage will be 
vertically exhausted.  Under this concept, coverage is 
viewed as a “tower” where all of the subcontractors’ 
available policies (primary and excess) are at the bottom 
and coverage moves up.  In order to pay any covered 
claim and any attorneys’ fees to defend the claim, first 
the subcontractor’s CGL coverage is exhausted; then 
the subcontractor’s umbrella/excess coverage; then 
the general contractor’s CGL; then its umbrella/excess 
coverage; and on up the tower. Unfortunately, the rule 
under New York law is that the insurance policy, not 
the construction contract determines how the policies 
exhaust and standard insurance policies are written 
using the concept of horizontal exhaustion.  This concept 
is like a filling bathtub where all of the CGL policies 
(subcontract, general contractor and owner) sit side-by-
side covering the entire bottom of the bathtub, with all 
of the umbrella/excess policies sitting on top of them.  As 
the “bathtub” fills, all of the CGL policies get wet equally 
(or exhaust) before any of the umbrella/excess policies 

are touched.  In order to comply with your contract, you 
need to make changes to the standard clauses of your 
insurance policies. Whether the CGL policies exhaust 
at the same rate, or whether one exhausts before the 
others, is controlled by the “Other Insurance” language 
of those policies, and/or whether any of the policies have 
a “Primary and Non-Contributory” Endorsement.  Mr. 
Reiter discussed how these provisions apply and how you 
can effectively use these terms to craft the policy, and 
build an appropriate insurance coverage program, as 
required by your contract.

After a spirited discussion with the seminar attendees, the 
panelists emphasized the importance of understanding 
each contract’s insurance provisions and requirements.   
It is absolutely essential to consult with your insurance 
professional so that they can assist you in designing an 
insurance program that meets your business’ needs and 
helps you “protect your insurance protection”.

You may contact the panelists with any additional 
questions or comments:

David Marino: david.marino@aon.com
Julian Ehrlich: Julian.ehrlich@aon.com
Mitchell B. Reiter: mbreiter@goldbergconnolly.com

April 2012 27
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