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On behalf of our Board of Directors, I wanted to thank the entire STA membership 

and the extended construction community for their support of our Annual Dinner 

Dance this year. We had another year of record turnout and strong fundraising for 

the association and we were privileged to honor industry leaders, Steven Plate, Jay 

Badame, Chris Hargrove and Bob Samela. It was a great evening and wonderful to see 

the industry come together for a celebration, despite the challenging year we have 

all experienced.  

We appreciate your tireless work to advance the STA’s mission and we look forward 

to hosting you all again at our 2011 Golf Outing to be held on Monday, June 27, 2011.  

Best wishes for a wonderful summer season!

Sincerely,

W. Scott Rives

President
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ALBERT EINSTEIN 
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The Subcontractors Trade Association (STA) hosted their 

successful 42nd Annual Construction Awards Night 

Dinner at Russo’s On The Bay located at 162-45 Cross Bay 

Boulevard, Howard Beach, on Saturday, May 7, 2011. 

The STA honored the accomplishments of several of 

New York’s distinguished construction industry leaders 

and professionals for their exceptional contribution and 

dedication to the construction trade.

It was a beautiful night filled with entertainment, dancing 

and a great dinner. At the event, the STA handed out 

awards for leadership and excellence with The Silver 

Shovel Award, The Public Official of the Year Award, The 

Builder of The Year Award and The Subcontractor of The 

Year Award. This year’s recipients included:

	 •		JAY BADAME, 
TISHMAN CONSTRUCTION CORP., 
Silver Shovel Award

	 •		STEvEN PlATE, 
THE PORT AUTHORITY Of NEW YORk AND NEW JERSEY, 
Public Official of the Year

	 •		CHRIS HARGROvE, 
CAUlDWEll WINGATE COMPANY, llC, 
Builder of the Year

	 •		ROBERT SAMElA, A.C. ASSOCIATES, 
Subcontractor of the Year

the stA Annual Construction 
Awards night dinner A success
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By: john rApAport, generAl Counsel/direCtor of operAtions, Component AssemBly systems, inC.
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from the “director’s Chair”

As the Director of Operations for Component Assembly 
Systems and the Chair of the STA’s Technology Committee, 
I sit in an interesting position as change surrounds the 
industry and subcontractors attempt to understand it all.  
Our industry sometimes appears to me as an old, worn 
movie, only with continuing sequels.  My brother’s friend 
from growing up named Rich runs Disney Studios, but no, 
this is not for him to capture on the big screen now.  Our 
collective reality has to make this into a “George lucas” 
type event first, where the latest technologies are used, 
applied and presented for all to fairly benefit and enjoy.

One of the most popular actors in 
this drama you may hear of is named 
COBie.  COBie would not only be 
COBie compliant of course (what’s 
that? read on), he would understand 
data “structures”, encourage data 
“farming”, and roll it all up in a 
nice “data wrap”.   What is all this?  
It’s Business Analytics (BA) like any 
other industry.  As subs, we are in 
possession of a tremendous trove 
of information to make better 
decisions but only if we identify 
and enable available data “pools” 

to emerge (you must have projects to do this of course) 
by farming them correctly.  Industry standards from the 
National Institute of Building Sciences (NIBS) starts with  
“information exchanges” like COBie.  COBie is so nice 
it “pre-agrees” on data formats so we can understand, 
at a higher level, what is really going on.  (A somewhat 
novel concept in our industry!) You can search for COBie 
at wbdg.org.  I also recommend our industry “en masse” 
join the Building Smart movement (buildingsmartalliance.
org), especially here in New York. As a leader in vertical 
construction and a symbol to the world, it once again 
says that we are back!  As CAS’ carpenters work on the 
freedom Tower (1 WTC), a new energy at Ground Zero 
is emerging. While our enemies are being vanquished 

overseas, it’s time to get busy building with these forward 
thinking methods and our big money at stake. 

At the STA and the Tech Committee, we connect 
companies that are innovative and more responsive to 
information exchanges. Industry foundation (data) Classes 
(IfC) are important to consider since this is where the data 
farming starts. By following the requirements, you can 
work with any proprietary software built around them.  
Revit is an Autodesk product, but OmniClass is another 
standard that has to be followed and built on to by all of 
us.  If you want, google the word “OmniClass” to learn 
more.   So make every effort to be COBie compliant, IfC 
ready and OmniClass aware when you make decisions on 
manpower, material pricing, overhead evaluations, trends 
in the industry (where to put your investment capital), and 
whatever else you are tracking for results. As subs, it’s right 
there at our fingertips, and by performing “the work”, the 
information is available to us.  

Business Intelligence (BI) software helps you make better 
decisions on the fly.  Should you measure quality?  Yes 
a wall is a wall is a wall. The services in front of and 
“behind” that wall differ greatly.  Can you measure 
quality? Yes.  “Groups” can be rated. People actually 
fear ratings but with ratings you can see trends that give 
governments predictability through standardized data 
analytics. I’m a taxpayer and want the most “consistent” 
and best bang for my buck.  We are definitely not getting 
it now in our sector, and in most areas it seems.  As New 
Yorkers we are builders and proudly so, but we need to be 
more like “farmers”, take what we know, make it better 
and that’s how effective business is done.   It’s America you 
see, with the freedom to express a positive business culture 
in our uniquely “relationships driven” businesses!  At the 
STA, technology is on our radar, come join the committee 
or give us your thoughts, you can stay in touch at jrap@
componentassembly.com.  Enjoy the nice weather we’ve 
got on the way.  from this Director’s Chair, it appears that 
our “new” movie has really just begun!



subs, standards & strategies: 
technology on the Brink

JOIN THE STA TECHNOLOGY 
COMMITTEE TODAY!

for information, please contact John Rapaport  
at jrap@componentassembly.com
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oral Contracts in the  
Construction Context  –  
hope springs eternal

continued on page 10

A New York appellate court recently has held that a 

subcontractor was, in fact, entitled to compensation 

for work done pursuant to an oral agreement.  The case 

involved a masonry subcontractor on a School Construction 

Authority (“SCA”) project.  During the course of the project 

it became clear that additional masonry work would be 

needed beyond the original scope of the subcontract.  

The subcontractor submitted a written proposal to the 

contractor for this work in the amount of $498,000.

In response, the contractor issued a “letter of intent” to 

enter into a subcontract with the subcontractor, pending 

SCA approval.  When the contractor sought SCA approval, 

the SCA decided to attempt to negotiate directly with the 

subcontractor to perform the extra work as a change order, 

and for a lesser amount.  The SCA attempted to negotiate 

despite the fact that the subcontractor’s estimate fell within 

the SCA’s engineer’s estimate for the cost of the work.  The 

subcontractor refused to budge on either the price or its 

demand for a new contract covering the additional work.

Despite the lack of a formal agreement, the contractor 

ordered the subcontractor to perform the work.  The 

subcontractor went on to complete the work despite the 

lack of any formal agreement with the SCA or the contractor.  

The court held, preliminarily, that the “letter of intent” was 

not binding upon the contractor due to the letter being 

contingent on SCA approval which was never received.  

However, the court also went on to hold that in spite of the 

lack of a formal agreement, the contractor had accepted 

the subcontractor’s written proposal to perform the work 

for $498,000 through its “acquiescent conduct.”

Citing well established New York contract law, the court 

stated: “In determining whether the parties entered into 

a contractual agreement and what were its terms, it is 

necessary to look,  rather, to the objective manifestations 

of the intent of the parties as gathered by their expressed 

words and deeds”

Specifically, the appellate court found the following factors 

that supported its finding: the subcontractor continually 

demanded a new contract, not a change order; the 

subcontractor continually demanded the same price; the 

contractor admitted that the subcontractor’s price was 

comparable to the SCA’s estimate of the cost; the contractor’s 

project manager testified that he was “comfortable with 

the dollar figure”; the contractor retained the plaintiff’s 

first requisition (for 25% of the work), which contained the 

$498,000 price, without noting its non-acceptance of this 

price; and the contractor’s sworn affidavit submitted to the 

SCA claiming $498,000 as the “fair and reasonable value” 

of the subcontractor’s additional work.

All of these facts led the court to the conclusion that the 

contractor’s direction to the subcontractor to perform 

the work was “an objective manifestation of assent to its 

price.”  Accordingly, the court awarded the subcontractor 

$498,000, the full value of the orally “agreed to” price.

 

8 STA Subcontractor News
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ADvERTISEMENT

COMPLETE TRUST, TOTAL CONFIDENCE
WE’VE GOT YOU

William Haas
CEO, 

USI Construction
Practice Group

Benedict J. Tockarshewsky
Senior Vice President,

USI Construction
Practice Group

Dominick J. Scotto
President,

USI Construction
Practice Group of LI

Joseph A. Santospirito
Senior Vice President,

USI Construction
Practice Group of LI

USI Construction Practice Group Market Leaders

In Surety Bonding And Insurance

555 Pleasantville Road  •  Briarcliff Manor, NY 10510  •  125 Froehlich Farm Boulevard  •  Woodbury, NY 11797  •  www.wsi.biz

*Photo showcases the Nets That Work Co. Horizontal
  Protection System

oral Contracts in the  
Construction Context  –  
hope springs eternal
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G&C Commentary

This case presents a scenario that is all too familiar to 

subcontractors, namely, being directed to perform work 

without a formal contract or change order being properly 

in place.  More often than not, these situations turn out 

badly for the subcontractor, who often winds up receiving 

far less than the actual value of his work.    After all, a 

service already performed isn’t worth as much after all 

leverage is lost.

While this case can certainly provide some cover for 

subcontractors who perform work in the absence of 

a signed written agreement, it should be read more 

as a cautionary tale.   letters of intent and similar 

communications from a general contractor are generally 

not binding.  An agreement to agree is not a contract.  

It is imperative that subcontractors receive clear, non-

contingent writings when they are directed to perform 

work.  Such writing must specify the scope, price and other 

material terms of the agreement so that the subcontractor 

will have a binding contract.  

The facts of this case were unique.  If any one of these 

unique factors cited by the appellate court did not exist, 

the result might have been very different.  The best advice 

here is to learn from this case, but not rely on it.  

finally, both the trial court and the affirming appellate 

court clearly wanted the subcontractor paid for its extensive 

work.  The work was done and the general contractor and 

subcontractor had agreed to the price.  The unexpressed 

truth is that a half million dollar windfall to the general 

contractor would have been the only alternative result.  

The courts were not going to countenance the general 

contractor receiving the work for free.  This time the 

subcontractor was lucky, but running one’s subcontracting 

business should not be based on such good fortune.  Make 

certain you don’t get ahead of the paperwork:  sign first, 

work later!

continued from page 8
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ADvERTISEMENT

“The roof replacement project at the Jacob Javits Center presented many 

challenges. Park Avenue Building and Roofing Supplies, our MBE supplier, 

addressed many of our initial concerns through on-time deliveries at  

competitive prices. We appreciate their commitment to our company.” 

MARK THIVIERGE, Purchasing Agent

United States Roofing  

PRODUCTS SUPPLIED:

• Firestone EPDM Rolls   
• Siplast Paradiene Roofing System
• USG SECUROCK Roof Boards
 
CONSTRUCTION MANAGER:

•  Tishman Construction  Corp.

2120 Atlantic Ave, Brooklyn, NY 11233  |  Tel (718) 403-0100  |  Fax (718) 596-5085
Over 60,000 Products Now Available Online at www.parkavebuilding.com

Park Avenue Provides Roofing for  
Jacob K. Javits Convention Center 

 



U.S. Senators David vitter (R-lA) and Scott Brown (R-

MA) have introduced similar bills that would repeal the 

requirement that government withhold 3% of payments 

made to contractors beginning next January.

Section 511 of the federal Tax Increase Prevention and 

Reconciliation Act of 2005 (Public law 109-222) is a 

sweeping new requirement mandating that federal, state 

and local governments with annual expenditures exceeding 

$100 million withhold 3 percent from payments for goods 

and services, including construction contracts.  This law is 

currently scheduled to take effect on January 1, 2012.

Unless repealed, the withholding mandate will impose a 

particularly heavy burden on low margin industries like 

construction.  The 3% withholding will have a serious 

impact on cash flow and will often far exceed a contractor’s 

ultimate total tax liability for a given project.  At a time 

when the construction industry is suffering an on-going 

recession, this misguided federal law has to go.  Members 

are encouraged to contact U.S. Senators Charles Schumer 

and kristen Gillibrand and express opposition to the 

pending 3% withholding mandate.

senate Bills introduced to repeal 
imposition of 3% withholding

stA umbrella Action in pisa, italy

12 STA Subcontractor News
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Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
• Offering Plans  • Labor Law  • OSHA Violations  • Arbitration  • Mediation

Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com

NEW YORK  •  NEW JERSEY  •  CONNECTICUT 

Providing lien filing and
bond claim notices for construction projects

throughout the tri-state region

Goudy Old Style

LIEN, INC.

TRI
STATE

C O L L E C T I O N  S E R V I C E S

www.tristatelien.com

11 Martine Avenue, 15th Floor, White Plains, New York 10606  •  Phone: (914) 428-2100  •  Fax: (914) 428-2172  •  www.wbgllp.com

Goudy Old Style

A T T O R N E Y S  A T  L A W

A T T O R N E Y S  A T  L A W

GREENBLATT, LLP

WELBY,
BRADY & 

W B
G&
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Let’s talk  
construction, 
expert to  
expert.
Let’s talk about what J.H. Cohn brings to your business.  

A team of audit, tax and consulting experts dedicated to the 

construction industry. Partners that deliver insights to 

help fortify working capital, minimize tax burdens and 

improve profitability. The reputation and long-standing 

relationships to strengthen your banking and surety 

programs. Personal attention. Customized solutions. Over 

60 years of construction industry expertise. If that’s what 

you’re looking for in an accounting firm, talk to J.H. Cohn.

Jack Callahan and Steve Harrison, Co-Directors,  
Construction Practice, J.H. Cohn, and Joe Torre

j h c o h n . c o m . 8 7 7 . 7 0 4 . 3 5 0 0  
N e w  Yo r k    N e w  J e r s e y    C o n n e c t i c u t    C a l i f o r n i a

We  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

ADvERTISEMENT
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As many of our members are aware, NY State in 1993 

implemented a program to address premium differences 

between high wage and low wage paying employers in 

the construction industries. The Construction Classification 

Premium Adjustment Program (CCPAP) provides premium 

credits to eligible employers regardless of their carrier and 

can be as much as 10% or greater. 

Aon, your STA & NESCA Safety Group Manager is please to 

take this opportunity to remind the association members to 

file your PAP applications On lINE & On TIME with the New 

York Rating Board.

The Board highly recommends applying online for your PAP 

credit.  Please go to: http://cpap.nycirb.org/ to apply.  In order 

to ensure a credit, it is imperative the correct quarter payroll 

is used and that all instructions are followed, especially with 

reference to limited Payroll. 

To Qualify for A Credit In New York:

	 •	You	must	have	employees	who	earn	an	hourly	wage	of	

$15.50 or more in one or more of the eligible class codes. 

	 •	You	have	until	your	expiration	date	to	file,	however	

if you are filing within your current policy term you 

will be required to adhere to additional rules and be 

subject to Rating Board approval.

	 •	The	program	uses	the	third	quarter	(July,	August,	&	

September) payrolls as shown below: 

      

Policy Effective Date                                   Third Quarter Payroll

April 1, 2011 – March 31, 2012          2010

April 1, 2012 – March 31, 2013          2011

 

As association members, you are eligible to apply for 

membership in the STA/NESCA Safety Group.  This year the 

group declared a 30% dividend and continues to offer up to 

25% advanced discounts. 

To learn more about the advantages of the Safety Group, 

contact

John frizalone | Director of Workers’ Compensation 

Aon Risk Solutions, Inc. 

Construction Services Group

E-mail: john.frizalone@aon.com

P: 516-396-4401

15

By john frizAlone, direCtor of workers’ CompensAtion, Aon risk solutions, inC.
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improving profitability  
and process with lean 
Construction

A large construction company was recently working on 
building a hospital in the Midwest when it came upon a 
common situation that will sound familiar to anyone who has 
ever worked on the creation of a hospital or hotel: the many 
patient rooms were, for the most part, structurally identical, 
requiring structural, electrical and plumbing components 
to be replicated hundreds of times within the same project.  
looking at this familiar issue, the company did something 
creative: instead of building the hospital contractor by 
contractor (build the walls, install the plumbing room by 
room as you go, likewise with electric), they built a factory a 
few miles away dedicated solely to the creation of identical 
hospital rooms as complete units and literally lifted them 
one by one into the shell of the building as it was being 
built.  This creative procedural method turned a job with an 
original estimate of 600-650 men on the job to one with an 
actual maximum of 350.  This wasn’t a singular idea; it grew 
out of the principles of lean Construction.

Most architecture and engineering firms and contractors 
operate through the same rough model (one that I’ll call the 
“standard model”), namely one where a central authority 
(typically a general contractor or construction manager) 
manages each subcontract as a separate piece of the puzzle: 
foundations, drywall, electric, plumbing, etc.  These pieces 
are installed one by one or simultaneously, depending on 
the relative completion of different parts of the project, 
but each subcontractor is nevertheless responsible for 
their own individual segment of the project.  This model 
can be conducive to speedy and efficient building, but 
it is becoming increasingly clear that a different model 
(specifically, lean) is, in many cases, a superior one from 
the standpoint of product delivery, client value, cost and 
ultimately, profitability.

The central idea of lean Construction is simple: rather than 
treating subcontractors as different organs individually 
operated by a central authority, lean suggests that architects 
and general contractors analyze a project holistically and 
from the perspective of a complete team.  It encourages 

a horizontal, rather than hierarchical, decision-making 
structure that gathers the various subcontractors at the 
same table from the start of the project to plan and design 
the most efficient and cost-effective way to perform a job 
(i.e. a dedicated factory for creating duplicative structural 
components of a hospital or hotel).  These procedural 
innovations can apply both to tasks large (such as the 
aforementioned factory) and small (such as having the 
steel contractor install plumbing hooks when building the 
structure’s framework, rather than having the plumbing 
contractor do so after the fact).

When utilizing such a model, there is often an increase in 
the time that it takes to complete a job, due to the increased 
number of cooks in the kitchen and the reorganization of 
duties among subcontractors on a job-to-job basis.  This 
may sound counterintuitive to an architect or GC who 
prides him/herself on the efficiency with which they work, 
but the accompanying benefits are potentially tremendous, 
especially from a client’s standpoint.  By approaching 
the job holistically, you can find the most effective ways 
to create a valuable piece of work that best fulfill your 
clients’ goals for approaching you to build in the first 
place.  Moreover, this model allows you to better estimate, 
measure and complete practical work goals and reliably 
anticipate the flow of a project.  In this way, whatever lean 
Construction loses in speed, it more than makes up for in 
stability, reliability and value.

If you find your work orders to be unpredictable, 
scattershot affairs with a lack of communication between 
subcontractors, or if you’re just looking for a model that 
encourages innovation and holistic product delivery, lean 
Construction could very well be right for you.

Robert J. Brewer, CPA, CCIfP is an Audit Partner at Grassi & 
Co., CPAs, where he leads the Architecture & Engineering 
Niche Practice.  for more information and advice on lean 
Construction or other related A&E topics, he can be reached 
at (516) 336-2420 or at rbrewer@grassicpas.com.
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By: roBert j. Brewer, CpA, CCifp, grAssi & Co., CpAs
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2011 AnnuAl 
Golf outinG
MONDAY, JUNE 27, 2011
CHERRY vAllEY ClUB
GARDEN CITY, NY

for foursomes or Sponsorships,  
Please Call the STA at (212) 398-6220.
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INTRODUCTION

Whether or not you believe media reports that the 
economy is recovering, one simple fact holds true in every 
area of construction – liquidity is rare and credit is just not 
available.  Since 2008, many contractors have struggled 
to complete projects with little or no margin and now, 
collecting retainage, contract balances and overdue change 
orders is a tedious, costly and extremely slow process.  To 
make matters worse, owners hold between 5% and 10% 
retainage from contractors on projects which include only 
2% or 3% margins.  The very nature of the business puts 
contractors in a position of collecting overdue balances 
on projects that, by their very nature, began in a deficit 
position.  General contractors, construction managers and 
owners are quick to excuse the problem and blame the 
banks, which are more cautious than ever with capital.  
fault may lie with the banks, but laying blame does 
not help subcontractors that are required to pay union 
employees on a weekly basis and suppliers on thirty-day 
cycles.  Unlike other players in the construction industry, 
subcontractors do not have the option of extending payroll 
or material costs more than thirty days.  Unfortunately, the 
general contractors, construction managers and owners 
are not the solution because they are also suffering from 
the banks’ cutting or refusing to extend lines of credit to 
them.  Other than selecting a new line of business, there 
are few options available to subcontractors.  One option 
some subcontractors have chosen is factoring receivables.  

The purpose of this article is to assist subcontractors in 
understanding some of the risks of factoring receivables 
and to present some of the questions subcontractors should 
ask if factoring is an option being considered.  

FACTORING IN GENERAL

factoring in one form or another has been a way for 
companies in every area of business to quickly raise 
capital, typically to pay for overhead expenses where 
other forms of credit are lacking.  There are typically 
three primary parties in any factoring relationship: (1) the 

“factor”, (2) the “seller” and (3) the “payer”.  With respect 
to construction factoring, consider the “seller” to be a 
subcontractor and the “payer” to be an owner, general 
contractor or construction manager.  A typical factoring 
transaction involves an invoice or requisition or a series of 
invoices/requisitions (i.e. the “receivable”).  Once a factor 
is approached, it typically applies a fee scale based upon 
a pre-determined percentage of the receivable value 
and likelihood of timely payment.  Once the receivable is 
verified by the “payer” and the “payer” agrees to assign 
the receivable to the factor, the factor would then pay a 
pre-determined percentage of the receivable to the “seller” 
(i.e. the subcontractor).  The pre-determined percentages 
may vary dramatically but often range between 70% and 
90% of the receivable.  This amount is called an “advance”.  
Eventually when the receivable is paid by the “payer” to 
the factor, the factor pays the remainder of the value of 
the receivable to the trade contractor, minus the factor’s 
fees and administrative expenses.  

THE PROBLEM OF FACTORING IN TODAY’S MARKET AND 
THE DANGERS OF ARTICLE 3-A OF THE LIEN LAW

While cash flow is a problem for all New York contractors, 
recent market conditions have resulted in contractors 
seeking options not previously considered, such as 
factoring.  The economy itself makes factoring even more 
risky.  The reason for the additional risk is that instead of 
maintaining comfortable margins on construction projects, 
subcontractors have been trying to competitively bid 
projects with only a few points for overhead and profit.  
Often, projects are bid solely to break even in order to 
create cash flow to maintain critical overhead so that if the 
market does in fact improve, contractors are not caught 
understaffed or underfunded.  Unfortunately, because of 
this dynamic, subcontractors have no room for error in 
bidding and executing projects.  When a subcontractor 
becomes involved with a factor, that margin for error is 
removed entirely because Article 3-A of the New York 
State lien law is unforgiving.  

By: jAson sAmuels, president, jAson sAmuels, p.C.

factoring your receivables – 
risky proposition
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Article 3-A of the lien law of the State of New York broadly 
describes monies received by a subcontractor on a project 
as trust funds which must be allocated for payment of that 
subcontractor’s material suppliers and employees. See e.g. 
lien law §70. Simply put, a subcontractor has a fiduciary 
obligation not only to keep particular and specific records 
of all trust funds received (lien law §75), but to ensure 
that the subcontractor’s trust beneficiaries (employees 
and material suppliers) are paid first from all receivables 
on a project.  These beneficiaries are to be paid before 
that subcontractor takes any of the funds for itself.  The 
New York State legislature is so adamant about trustees 
on construction projects maintaining proper records and 
ensuring that trust funds are not misappropriated, that 
Article 3-A states that misappropriation of trust funds is 
considered larceny and punishable under the penal law of 
the State of New York. See lien law §79-a.  

A subcontractor may therefore wonder – is assigning trust 
funds to a factor in exchange for “advances” considered 
trust fund diversion?  Would using a factor automatically 
make a subcontractor guilty of larceny?  The answer is not 
as straight-forward as the question may seem to imply.  

The New York State legislature created lien law §73 
to allow lenders to apply trust funds to repay loans for 
previously advanced funds to trustees of Article 3-A trust 
funds. See lien law §73.  When lenders apply trust funds to 
repay a loan, they are required to file a “notice of lending” 
prior to applying trust funds to the repayment of those 
loans. See Aspro Mechanical Contracting Inc., et.al. v. fleet 
Bank, N.A., 1 N.Y.3d 324; 805 N.E.2d 1037; 773 N.Y.S.2d 
735; 2004 N.Y. lEXIS 140 (2004).  The lenders who involve 
themselves are also deemed to be statutory trustees of 
the Article 3-A trust funds. See local No. 4, International 
Association of Heat and frost and Asbestos Workers, et al., 
v. Buffalo Wholesale Supply Co., Inc., et.al., , 2008 NY Slip 
Op 2362; 49 A.D.3d 1276; 854 N.Y.S.2d 610; 2008 N.Y. App. 
Div. lEXIS 2319 (4th Dept. 2008).  The filing of a “notice 
of lending” is considered an affirmative defense for a 
subcontractor to a trust fund diversion claim. See lien law 
§73.  However, the failure to file a “notice of lending” may 
subject both a factor and its subcontractor “seller” client 
to a trust diversion claim under Article 3-A of the lien law 
which otherwise may have been avoided.

Three major problems exist with respect to factoring 
receivables.  first, very few factors understand or follow the 
requirements of Article 3-A of the lien law.  Second, even 
fewer factors actually file “notices of lending” to prevent 
them or their clients from trust fund diversion claims.  
finally, if a project is underbid and the factor and the 
subcontractor agree to factor under-funded receivables, 

that factoring arrangement by its very nature would not be 
able to fully recompense beneficiaries of the underfunded 
trust. By factoring underfunded receivables, the factor and 
the subcontractor may unwittingly be committing trust 
fund diversion by doing nothing other than allowing a 
factor to take as part of its fee trust funds due to proper 
beneficiaries.

CONCLUSION – BE CAUTIOUS AND COMPLY WITH THE 
LIEN LAW

There is no easy solution to the unprecedented funding 
problems that subcontractors are experiencing in today’s 
economy.  If other options are lacking, subcontractors can 
and will turn to factors to fund projects. If you have no 
choice but to use a factor, make certain of the following 
five rules: (1) use a reputable factor that is versed in the 
lien law; (2) make certain that you have sufficient capital 
return in to fully pay all beneficiaries of Article 3-A trust 
funds; (3) make certain that all “notices of lending” are 
properly filed in accordance with §73 of the lien law; (4) 
keep meticulous books and records in accordance with §75 
of the lien law, and finally, (5) seek quality counsel at the 
first sign of trouble.    
  

Jason Samuels, Esq. is the principal of Jason Samuels, 
P.C. (“JSPC”), a law firm concentrating in the practice 
of construction law.  Clients of JSPC include contractors 
and material suppliers of all trades who are represented 
in all areas of construction and labor law including 
transactional matters, litigation, alternative dispute 
resolution and appellate practice.  More information 
about JSPC can be found at www.samuelslaw.net.  JSPC’s 
offices are located at 100 Jericho Quadrangle, Suite 309, 
Jericho, New York 11753 ((516)470-0782). 
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tips for an effective  
presentation—Before and  
After your speaking event

Presentations are an excellent way to establish yourself as an 
industry expert and your company as a source for an expert 
opinion. Although the content of your speech is critical, it 
is not enough to simply get through the written script. A 
speaker needs to actively engage the audience at all times 
whether that means walking around the room, showing a 
video, clicking through animation, or asking questions. 

PowerPoint Presentations
PowerPoint has become the favored crutch for many 
presenters with mixed audience reviews. On a positive 
note, PowerPoint is one of the best ways to showcase 
photos, videos and animation in a presentation. However, 
when presenters neglect the use of images and instead 
read every word from a plain side, they lose audience 
attention quickly. It is essential when using PowerPoint 
to provide the audience with photos or animation to 
illustrate speaking points, but do not overuse these tools. 
Images and videos should be as current as possible to 
avoid a perception that your presentation is outdated. The 
presentation should have a white or light color background 
and dark text so it is easy to read. Make sure to also keep 
your text as fragmented thoughts instead of full sentences 
to keep from reading the sides verbatim. Add in screen 
shots of your website and other information sources where 
the audience can learn more about the topic presented. 

Virtual Presenting
Webinars and podcasts are an easy, convenient way to 
share a presentation with a large audience and avoid 
meeting costs. By using these methods, presenters have 
the ability to engage a much larger audience, but lose 
out on the networking aspect of a physical presentation. 
Provide links to additional resources if using either of these 
presentation methods.

Before beginning a webinar, it is important to provide 
viewers with an outline of your points and  guidelines 

on how to participate with you. Ask questions during the 
presentation and leave time to answer questions at the 
end. Speak loudly and clearly throughout the webinar and 
share information in short segments. 

A podcast should consist of short audio clips of the main 
points of your presentation. These five minute segments 
should be accessible through both your website, Youtube, 
and possibly Itunes as a series on your presentation topic.
The Presentation as a Marketing Tool

With each presentation keep in mind the goal of 
promoting both your company and yourself as an expert in 
your field. Whether it is a physical or virtual presentation, 
keep your contact information very apparent clearly visible 
along with your logo. It is a good strategy to use the same 
presentation over and over again as long as it is general 
enough for a diverse audience or you tailor it based upon 
your audience.

Promotion
Speakers should write a press release about their 
presentation both before and after the event and send it 
to organizations and publications related to the subject 
matter. Speakers may also consider starting a blog or 
Twitter account on the presentation topic. Presentation 
engagements should be regularly updated on the 
organization’s website and announcements should be sent 
regularly to industry publications to get maximum value 
out of presentations and speaking engagements.

About Sarah S. Berman, President, The Berman Group, Inc.
Sarah S. Berman serves as President of The Berman Group, 
a full-service marketing, public relations and special events 
firm based in New York City. The firm specializes in serving 
business-to-business clients in the real estate, construction 
and professional services industries. The firm’s website can 
be found at www.bermangrp.com.
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Strengthen the Building Blocks  
of Your Construction Business

The construction business demands the experience and sophistication 
of attorneys who understand any and all related legal matters. 

Kaufman Dolowich Voluck & Gonzo LLP are experienced at bringing clarity, insight, 
and confidence to your legal matters—combining smart business sense, diplomatic 
patience, and when necessary, aggressive advocacy.

Whether you are performing work on public or private construction projects—when 
you are looking for the best insight and knowledge for your construction, employment, 
or commercial legal matters, contact KDVG at (516) 681-1100 or www.kdvglaw.com.
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