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P R E S I D E N T ’ S  M E S S A G E

The Subcontractors Trade Association was pleased to host Lou Coletti, President & CEO of the 

Building Trades Employers’ Association, at a special General Membership Meeting presentation 

on March 9, 2011.  The theme of his presentation was the Build Union Jobs campaign, a 

communications strategy designed to preserve the unionized construction industry and to 

ensure that we continue to build market share.  Lou presented a new subway advertising 

campaign running on New York City subways from March-April 2011 which communicates 

the need to band together to Preserve Union Construction Jobs.  The campaign also includes 

a website and featured video presentation found at buildunionjobs.com.  The Subcontractors 

Trade Association stands behind the BTEA and has lent its support to Lou and the organization 

to promote the preservation of our industry.  The subcontracting community has lowered 

prices and reduced or eliminated profit to continue to keep our industry working and we 

are committed to building a strong future for the industry.  Thank you to our membership 

for working together to find solutions to today’s challenges and we are grateful for the time 

and energy spent by our committees to advocate on issues most critical to the subcontracting 

community.

Sincerely,

Scott Rives

President

STA - NEWSLETTER - CREATIVITY- E=MC- NOV-07
7.5X4.5

OTHER OFFICES:
MANHATTAN, WESTCH-

GRASSI & CO.
CPAs & SUCCESS CONSULTANTSTM

WWW.GRASSICPAS.COM 

HEADQUARTERS:
LAKE SUCCESS
516-256-3500 

OTHER OFFICES:
MANHATTAN, WESTCHESTER, 
CHARLOTTE, NC

AN INDEPENDENT MEMBER FIRM OF MOORE STEPHENS INTERNATIONAL LIMITED 
WITH OFFICES IN PRINCIPAL CITIES WORLDWIDE

CREATIVITY
GRASSI & CO - CPA’S & SUCCESS CONSULTANTS

“You can never solve a problem on 
the level on which it was created.”

ALBERT EINSTEIN 

Creativity...Grassi & Co.



March 2011 3

BTEA Announces Launch of  
Build union Jobs campaign

Lou Coletti, President & CEO of the Building Trades 

Employers’ Association was the STA’s featured speaker at 

a special General Membership Meeting presentation on 

March 9, 2011.  The theme of his presentation was the 

Build Union Jobs campaign, a communications strategy 

designed to preserve the unionized construction industry.  

Lou provided an overview of the campaign and highlighted 

recent advertisements as well as a campaign video and 

website that promotes the commitment of the BTEA to keep 

construction jobs in New York City union construction jobs.  

The campaign highlights the fact that BTEA contractors 

want to continue building their projects with 100% Building 

Trades Union members.  But BTEA contractors need labor’s 

help in working as partners to permanently reduce the cost 

of union construction.

For more information, please visit www.buildunionjobs.

com and support the unionized construction industry in 

remaining cimpetitive and winning back our market share.

castellano, Korenberg 
& co., cpA’s, p.c.

Daniel Castellano, 

CPA of Castellano, Korenberg & Co., CPA’s, P.C.  

has been appointed to the Cooley’s Anemia Suffolk Chapter.

Carl oliveri, 

CPA, MBA of Castellano, Korenberg & Co., CPA’s, P.C.  

has been selected as Vice Chair for the New York State  

Society of CPA’s Construction Contractors Committee.



By hEnry L. goLdBErg, mAnAging pArTnEr, goLdBErg And connoLLy And sTA LEgAL counsEL

L E G A L  L o G

 

As we discussed at our M/WBE and DBE Good-Faith 
Compliance Program that we recently presented to the 
STA, there continues to be new developments and “hot” 
issues arising in the ever-changing area of M/WBE and 
DBE contracting and regulation of which all contractors 
in public contracting need to be aware and which require 
further discussion.   

Concern over DBE and M/WBE goals and monitoring and 
the enforcing of compliance with M/WBE and DBE statutes 
and regulations is now high on governmental agendas at 
the federal, state and local levels.  In fact, in his first State 
of the State Address, Governor Cuomo stated that he 
planned to direct NYS agencies to double the current M/
WBE participation goals from 10% to 20%.  At the same 
time, a new division of the NYS Department of Economic 
Development, called the Division of Minority and Women’s 
Business Development, has recently issued new regulations 
governing the enforcement of M/WBE certification, goals 
and good-faith compliance.  

At the NYC level, Comptroller John Liu recently released 
audit reports highly critical of NYC agencies and 
recommended that agencies should be required to, among 
other things, audit prime contractors’ records to verify 
payments to M/WBEs and conduct jobsite inspections 
and contact subcontracted M/WBEs.  Contemporaneous 
with the audit report, the Comptroller also launched an 
online interactive M/WBE “Report Card” to track the City’s 
spending on M/WBE contractors and facilitate enforcement 
of Local Law §129.  

With respect to federal DBE initiatives, the U.S. DOT also 
recently issued new regulations that changed the way in 
which DBEs are certified and increased the oversight of DBE 
usage by prime contractors.    

new Federal DBe Certification requirements

Under new rules effective February 28, 2011, the maximum 
personal net worth for DBE owners has increased from 
$750,000 to $1,320,000.  In addition, recognition of DBE 
status between states has been affirmatively directed such 
that an applicant DBE will not be required to go through 
new certification procedures in the new state and the new 
state will be required to review the DBE’s information and 
accept the DBE for certification unless there is good cause 
not to.  

While the regulations fell short of requiring periodic reviews 
of DBE certifications by State agencies, U.S. DOT “strongly 
encouraged” such reviews and urged State agencies to 
regard on-site reviews as a “critical part of their compliance 
activities,” thereby signifying U.S. DOT’s commitment 
to preventing fraudulent certifications and continued 
participation in the DBE program by firms that are no longer 
eligible for certification.   

Differing Government requirements 

While keeping up on changes in DBE and M/WBE 
regulations, attention must also be paid to the important 
differences in requirements (and the enforcement of those 
requirements) between the different levels of government.  
For example, this confusion arises even among the use of the 
basic terminology at the various levels.  DBE (Disadvantage 
Business Enterprise) is strictly a federal term which is not 
gender or race based.  A white male who is a natural born 
citizen can be a DBE based on his individual circumstances.  
MBE or WBE, on the other hand, are New York State and New 
York City terms which are strictly race and gender based.  In 
the area of self-performance, while the requirements of all 
three levels of government seem to allow M/WBE or DBE 
prime contractors that self-perform their work to receive 

continued on page 6
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100% credit towards their goals, however, we were recently 
advised that NYS may have back-tracked from this policy 
and may not, in fact, give credit for self-performance.  

With respect to differences in certification, note that: (a) the 
federal government requires DBEs to have a personal net 
worth less than $1.32 million; (b) New York State, requires 
the personal net worth to be less than $3.5 million (almost 
three times that of the federal program); and (c) NYC does 
not have any personal net worth requirement.  

strict enforcement of Utilization Plans

There is, however, one area in which all levels of 
government are in agreement, namely, strict enforcement 
of subcontractor utilization plans.  Prime contractors 
obtaining waivers or modifications of their subcontractor 
utilization plans will confront greater scrutiny.  All levels 
of government have expressed a new policy of strictly 
applying the time period in which prime contractors must 
submit their utilization plans (i.e., at the time of or shortly 
after the submission of bids).  In addition, the allowance 
of substitutions or terminations of M/WBEs or DBEs will be 
limited to extraordinary circumstances. 

In this regard, the U.S. DOT just issued a new regulation 
mandating that state agencies only consent to the 
termination of a DBE firm where the prime contractor has 
shown good cause, as set forth in the regulation itself.   

G&C Commentary

Given the current environment of heightened scrutiny and 
the ever-changing landscape of regulation at all levels of 
government, it is critical that contractors understand the 
differing requirements of both certification and good 
faith compliance at the various levels of government, and 
at the various authorities.  Those that do will best position 
themselves to protect their interest in a public contracting 
marketplace that is increasingly focused on meeting M/WBE 
and DBE goals and enforcing compliance.  

In the future we may witness some consolidation and 
uniformity in the rules.  For now, unfortunately, it is 
unnecessarily complicated and dangerous mind field from 
a client’s prospective.  It is important to know what you are 
doing, be certain to inquiry if you are not certain of your 
standing on any issue and be a beneficiary of expert counsel.  

Erik A. Ortmann, and Christopher K. Smith, associates with the firm, 
assisted with preparation of this article.

continued from page 4
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Mr. Goldberg is Managing Partner to the law firm of Goldberg 
& Connolly.  He may be reached at (516) 764-2800 or at 
hlgoldberg@goldbergconnolly.com.
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Let’s talk 
construction,
expert to 
expert.
Let’s talk about what J.H. Cohn brings to your 

business. A team of audit, tax and consulting 

experts dedicated to the construction industry. 

Partners that deliver insights to help fortify 

working capital, minimize tax burdens and improve 

profitability. The reputation and long-standing 

relationships to strengthen your banking and surety 

programs. Personal attention. Customized solutions. 

Over 60 years of construction industry expertise. 

If that’s what you’re looking for in an accounting 

fi rm, talk to J.H. Cohn.

Jack Callahan and Steve Harrison, Co-Directors, 
Construction Practice, J.H. Cohn, 
and Joe Torre, Manager

W e  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

Cal l  877.704.3500 or  v is i t  jhcohn.com  
New York  New Jersey  Connecticut  California
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There are, much to the chagrin of some yet to the delight 

of others, new rules and regulations that are mandated 

from the New York City Department of Buildings relative 

to “Greening” your building.  There is a listing of a New 

York City Energy Conservation Code (NYCECC) that is 

putting pressure on building owners and forcing them to 

comply with these regulations in an effort to reduce green 

house gases by approximately 30% in the year 2030.  That 

mandate has come down from the Mayor’s office.  The code 

was first amended in 2009, and was originally adopted by 

New York State in 2002.  

As subcontractors, it may not appear to be that much of 

a problem.  But, when the people who are looking to 

renovate/upgrade their buildings are told they have to be 

code compliant, you’re probably going to have an unhappy 

owner (unless he’s going to pass it on to his tenants) who’s 

reluctant to spend money he may not have.  With financing 

as tight as it is, building owners will have to solicit their 

banks for capital improvement loans in order to meet the 

new code(s).  

Here’s where our opportunity may arise.  If you are 

proficient in the processes of “Greening” buildings, in an 

otherwise lean market, you can make a conscious effort to 

make the most of it.  You will need to become aware of all 

of the rules and regulations that allow you to “play within 

lines.”  One way to do this is to attend a seminar at the 

Jacob Javits Center on March 30th between 1:00 pm – 5:00 

pm.  There are three key topics that will affect your ability 

to make money in the green buildings market.  

The first topic relates to the four (4) major components of 

the new legislation that will be enacted upon by the NYC 

Department of Buildings.  

these components are:

1. The New York City Energy Conservation Code (NYCECC) 

2. Benchmarking for All Buildings

3. Lighting Upgrades

4. Energy Audits

The second topic is benchmarking for buildings greater 

than 50,000 square feet.  These buildings will be subjected 

to and compared to standards from the United States 

Department of the Environmental Protection Agency’s 

Energy Star Portfolio Manager for energy and water 

consumption.

The third topic is determining how to or if you comply 

with all these new regulations.  A lot of these regulations 

are still new to our membership and can certainly seem 

overwhelming.  If you want to take advantage of the 

opportunity, it is in your best interest to familiarize yourself 

with these stipulations and find out if you can adapt to 

what the Department of Buildings is requiring of you and 

your firm. 

I strongly suggest that you register for these sessions at 

http://www.buildingsny.com/STA.  If you have any specific 

questions about this all-important seminar, contact Ms. 

Sherida Sessa, conference manager, for Reed Exhibitions at 

ssessa@reedexpo.com.  Once again the date is March 30th 

at the Jacob Javits Center.  

greener, 
greater new york

By James Flynn, secretary/treasurer, Independent temperature control

8 STA Subcontractor News
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“It was a pleasure to have Park Avenue 

as a resource for our projects. Whether 

dealing with submittals, materials or 

equipment, Park Avenue was always a 

phone call away with responsive results. 

Their submittal service is a tremendous 

asset to the company.” 

LUKE PANTALEO, Assistant Project 

Manager, TNS Management Services, Inc.

PRODUCTS SUPPLIED:

•  FSC-Certified Plywood and Lumber
•  Marino\WARE Deluxe Metal Framing   
•  Marino\WARE JoistRite Steel Framing 
•  Tremco Exo Air Below-Grade Waterproofing 
•  USG Fiberock Abuse Resistant Board 
•  USG Fiberock VHI Board 
•  Vulcraft Metal Decking 
•  Roxul AFB

GENERAL CONTRACTOR:

•  National Environmental
•  TDX Construction Corp.

SUBCONTRACTOR:

•  TNS Management Services, Inc.

2120 Atlantic Ave, Brooklyn, NY 11233  |  Tel (718) 403-0100  |  Fax (718) 596-5085
Over 60,000 Products Now Available Online at www.parkavebuilding.com

Park Avenue is Lead Supplier for  
North Instructional Building at Bronx Community College

 

ADVERTISEMENT





11March 2011

ADVERTISEMENT

Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
• Offering Plans  • Labor Law  • OSHA Violations  • Arbitration  • Mediation

Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com

NEW YORK  •  NEW JERSEY  •  CONNECTICUT 

Providing lien filing and
bond claim notices for construction projects
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Goudy Old Style

A T T O R N E Y S  A T  L A W

A T T O R N E Y S  A T  L A W

GREENBLATT, LLP

WELBY,
BRADY & 

W B
G&



STA Subcontractors News12

I recently spoke at the National Labor & Management 
Conference and shared my thoughts on marketing strategies 
for the unionized construction industry, and how to build a 
brand in the new economic reality currently facing the industry.  

I began by highlighting case studies from some of the world’s 
leading global organizations such as Apple, Geiko, Coca 
Cola and Disney.  I also shared the top 100 list of best global 
brands of 2010 and took a closer look at the top 12 brands 
from 2010, which include (in order of ranking), Coca Cola, 
IBM, Microsoft, Google, GE, McDonald’s, Intel, Nokia, Disney, 
HP (Hewlett-Packard), Toyota and Mercedes-Benz. 

Creating a recognizable Brand
One of the shared similarities between all of these brands 
is the symbol or icon they use to represent their company, 
and how recognizable these brands are.  Well-known brands 
immediately trigger a thought when consumers see their 
icons in an advertisement, even without a company name.  
When people see Ronald McDonald, they automatically think 
of a Big Mac or a Happy Meal.  According to one survey, 96% 
of all school kids in the United States of America recognize 
Ronald McDonald (stunning-stuff.com) as a symbol of the 
iconic fast-food restaurant.  Mickey Mouse is an icon known 
around the world – children realize Mickey Mouse and Disney 
are synonymous before they can even read.

When consumers see one of these top brands, they see a 
brand they can trust.  If an audience views an ad with the 
Coca Cola polar bear, they perceive a high-quality beverage 
that they know will be consistent.  All of these top brands and 
products stand for trust, value and quality.

Utilizing Marketing tools to Promote interest
While many of the top-branded companies have unlimited 
budgets for advertising, there are several cost-effective tools 
at our disposal to convey the value, trust and quality delivered 
by the unionized construction industry, including YouTube, 
Facebook and Twitter.  These marketing tools can produce 
traffic to your website and increase your visibility. 

Advertisements were originally created to develop interest 
in a company’s products.  More recently, ad campaigns 
have created trust in time-honored companies that typically 
have not advertised.  They have also used humor to increase 
interest in the advertisements themselves – some ads are as 
sought after as the games and shows during which they are 
aired.  I noted that Budweiser and Logitec have millions of 
YouTube hits for their popular commercials.

Developing a targeted approach
In the unionized construction industry, we can leverage 
the same approach as the world’s leading corporations.  By 
developing and utilizing an icon on all materials, we can 
create a brand that represents trust and value.  The Real 
Milk campaign is an example of a trusted brand.  As one 
of the most successful print advertising campaigns, people 
recognize the milk mustache and what it represents – and 
with the “real” icon, we trust the product.  The unionized 
construction industry should follow in the footsteps of all of 
these campaigns to develop an image icon or tagline that 
connotes the idea of a “build union.” 

Create Your Campaign
To assist unions in creating these campaigns, in 2010 The 
Berman Group developed the Union Construction Marketing 
Kit in cooperation with the National Building and Construction 
Trades Department.  The Kit is currently used nationwide by 
labor and management organizations in remote parts of the 
country who don’t have access to professional marketing 
capabilities.  A consistent voice must be created, and our Kit 
has assisted national organizations to create that voice.  

about sarah s. Berman, President, the Berman Group, inc. 
Sarah S. Berman serves as President of The Berman Group, 
a full-service marketing, public relations and special events 
firm based in New York City. The firm specializes in serving 
business-to-business clients in the real estate, construction and 
professional services industries. The firm’s website can be found at  
www.bermangrp.com.

marketing strategies for the 
union construction industry

By sarah s. Berman, presIdent, the Berman Group, Inc.
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Strengthen the Building Blocks  
of Your Construction Business

The construction business demands the experience and sophistication 
of attorneys who understand any and all related legal matters. 

Kaufman Dolowich Voluck & Gonzo LLP are experienced at bringing clarity, insight, 
and confidence to your legal matters—combining smart business sense, diplomatic 
patience, and when necessary, aggressive advocacy.

Whether you are performing work on public or private construction projects—when 
you are looking for the best insight and knowledge for your construction, employment, 
or commercial legal matters, contact KDVG at (516) 681-1100 or www.kdvglaw.com.

Passion for Practicality

Andrew L. Richards, Esq.
Partner

Gary Y. Wirth, Esq.
Partner

Robert Mark Wasko, Esq.
Of Counsel Matthew J. Minero, Esq.

Associate
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Expert guidance and innovative solutions to help you evaluate your
risk management, business continuation and employee benefit needs.

05-2582 ©2009 The Northwestern Mutual Life Insurance Company, Milwaukee, WI (NM). Patrick DiCcerbo is an Insurance Agent of NM. 9048-581

For Your Business and Its Future.

Patrick DiCerbo
CLU,® ChFC,® AEP, CLTC
Financial Representative
(518) 690-7961
patdicerbo.com

122nd Semi-Annual 
Communion Breakfast

Breakfast
9:45 a.m. Grand Hyatt Hotel  |  “empire Ballroom”
Park Ave. @ Grand Central, NYC
Contact: Robert J. Ansbro  |  (718) 786-6363

mass
9:00 a.m. St. Agnes Church
43rd Street & Lexington Ave.  |  New York, NYtickets are $60.00

friday, april 8, 2011
speaker: Father Dawson J. Ambosta
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Castellano, Korenberg & Co., CPA’s, P.C.
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Our Clients are Growing & So Are We!
Construction Industry Specialists Providing: Banking and Bonding Credit Enhancement, Financial Statement Preparation, Strategic 

Income Tax Planning & Minimization, Consulting Services, Litigation Support, Financial Negotiations, Business Valuation, Mergers 
and Acquisitions, Estate & Succession Planning, Budgeting & Forecasting, Wealth Preservation
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By michAEL E. grEEnBLATT, pArTnEr, WELBy, BrAdy & grEEnBLATT, LLp

The following information is intended as general guidance 

on how subcontractors and suppliers can secure and receive 

payments that are due.  There are four main methods for 

obtaining security and enforcing payment obligations in 

New York State. 

1. the Mechanic’s lien law.  The two broad categories are 

a public lien and private lien.  The determination of which 

type of lien is appropriate to file depends on ownership 

of the subject real property and the source of funding for  

the project.

a. Public lien.  A public lien must be filed within thirty days 

after final completion of the project is achieved.  This time 

limit does not depend on when a subcontractor performs its 

work or when a supplier delivers its materials to the project.  

Instead, the period of time within which the lien must be 

filed is measured from final completion of the entire project.  

Some public agencies issue certificates of final completion 

so that this time frame can be determined.  Most often, as 

long as the public funds have not been fully dispersed the 

lien will attach.  

B. Private lien.  A private lien must be filed within four 

months of last performing work or delivering materials to a 

project if the project is a residence or within eight months if 

the project is commercial in nature.

A private lien has a duration of one year from the date of 

filing and can be extended for an additional one year by the 

filing of a notice of extension of the lien, except for single 

family residences which require a court order to be extended. 

In either case, before the expiration of the lien, a mechanic’s 

lien foreclosure action must be commenced in order to 

preserve the lien.  The mechanic’s lien foreclosure action 

requires a summons and complaint be filed and served.  

Typically, a notice of pendency also must be filed.

It is important to recognize that a lien acts only as security 

for an underlying contractual or quasi-contractual debt.  

Although a lien can be filed for the full amount due, it is only 

enforceable to the extent that moneys are due and owing 

“upstream” to the party against whom the lien is claimed.  

If, for example, a general contractor has back charges, 

even if completely unrelated to the materials the supplier 

delivered to its subcontractor, the supplier’s right to enforce 

its mechanics’ lien is reduced.  Even if a lien is unenforceable, 

subcontractors and suppliers can still maintain a breach of 

contract action directly against the party with whom they 

contracted.  The derivative nature of a mechanic’s lien makes 

it important to file a lien as soon as possible.  The filing of a 

lien typically results in the owner and/or general contractor 

withholding payments “down stream.”  Consequently, the 

prompt filing of a lien will usually result in greater funds 

against which the lien can attach and be enforced.

Additional devices to consider in the mechanic’s lien area 

include a demand for terms of contract and a demand for 

a verified statement.  The demand for terms of contract, if 

not responded to within thirty days, can create direct liability 

on the part of a remote party if the claimant cannot collect 

against the party with whom it contracted.  The demand for 

a verified statement will be discussed below.

2. Payment Bond Claims.  Independent of mechanic’s lien 

rights, subcontractors and suppliers should be conscious of 

the possibility of a payment bond existing.  The larger the job 

the more likely a payment bond exists.  Also note, nearly all 

public jobs require payment bonds.  A typical payment bond 

protecting the rights of 
subcontractors and suppliers 
under new york state Law

continued on page 20
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What’s new at the sTA

Welcome new sTA members:
Gabriela Bharahall
The Urban Group, Ltd.
76-08 Rockaway Blvd.
Woodhaven, NY 11421
TEL: 718-521-1141    |    FAX: 718-521-1142
E-mail: Gabriela@urbangroupltd.com

Committee Update

In the month of March alone, the STA held five committee 
meetings including the Technology, Green Building, 
Legislative, MWBE and Architecture/Engineering 
committees. These committees advance our advocacy 
platforms and enable our members to meet one another 
and stay on the cutting-edge of industry current events.

school Construction authority Update

The STA is pleased to report that we are trying to 
communicate with the NYC School Construction Authority 
on change orders and closeout problems our subcontractor 
members are currently facing.

atlantic Yards

The STA is also working with the Empire State Development 
Corporation to ensure that Forest City Ratner, developer of 
Hudson Yards, is required to comply with Article 5 of the 
New York State Lien Law which requires payment bonds to 
guarantee payment of subcontractors, labor and material. 
Hunt Construction requires bonds from subcontractors 
and we need to ensure that the developer is held to the 
same standard.

February 2011

Marc selden
Wedco Fabricators Inc.
20-16 130th Street
College Point, NY 11356
TEL: 718-321-2952    |    FAX: 718-321-2954
E-mail: info@wedcofab.com
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requires suppliers (but not subcontractors in direct contract 

with the prime contractor) to provide written notice, sent 

by certified mail, return receipt requested, to all parties 

“upstream” within ninety days of last supplying materials to 

the subject project.  Bond terms vary, but ninety days is typical.

The payment bond claim should include the name of the 

project, the contractual relationships (i.e., owner, general 

contractor and subcontractor, etc.), and the amount owed.

A payment bond claim can be made even if the name of 

the surety is not known.  All that is required is that written 

notice be sent certified mail, return receipt requested, 

within the appropriate period of time to the owner and 

contractor (i.e., the principal on the bond). Some bonds 

excuse the written notice requirement if the bond claimant 

has a direct contract with the principal on the bond.  Unless 

the bond terms are known, it is best to send the written 

notice to all interested parties.

Bonds typically have two time limits.  First, a written notice 

requirement such as the one detailed above acts a condition 

precedent to a bond claim.  And second, a period of 

limitations requirement usually exists which requires that any 

lawsuit on the bond be commenced within a certain period 

of time.  The typical time limitation to commence a lawsuit is 

one year from the last day worked or the last day materials 

are supplied to a particular project.

A supplier’s payment bond claim is enforceable against 

the bonding company regardless of whether or not the 

general contractor (the principal on the bond) has paid its 

subcontractor in full.  Thus, the inherent limitation on the 

enforceability of liens (i.e., derivative rights) is not an obstacle 

to the enforcement of a payment bond claim.  Accordingly, 

a payment bond claim is of greater value than a lien because 

it provides greater security for payment if it can be proven 

that work was performed or deliveries of materials occurred.

note: In the case of either a mechanic’s lien or a payment 

bond claim, it is critical to prove that moneys are due under a 

contract, etc.  For suppliers, proof that materials were actually 

delivered to a particular job is needed.  Accordingly, approved 

requisitions for payment, signed delivery tickets showing the 

name of the project, etc., are important proof of the amount 

due.  Suppliers, if possible, should avoid shipments to a 

customer’s warehouse, as lien and bond rights may be limited 

in such a case.

3. trust Fund Diversion Claims.  Article 3-A of the New York 

State Lien Law, which operates completely independent of 

the mechanic’s lien law itself, has the potential to create 

personal liability on the part of the officers of the contractor if 

a corporation.  Contractors are duty bound to make sure that 

moneys intended for the costs of improvement on a given 

project are used to first to pay those that actually improve the 

project.  If a general contractor pays a subcontractor and the 

subcontractor pays, for example, a supplier from another job 

(or goes on vacation to Italy), the officers of the subcontractor 

could be personally liable.  The first step to create liability is 

to serve a demand for a verified statement which demands 

information, under oath, as to the application of the funds 

received upstream.

4. Personal Guaranty.  Credit applications and contracts 

may provide for a personal guaranty so that a direct action 

and/or arbitration against the individual guarantor can be 

maintained.  There are expedited procedures available in 

court when a lawsuit is based on a personal guaranty. 

The best way for subcontractors and suppliers to enforce 

payment rights is to be conscious of their lien and payment 

bond rights, which act as security for contractual and quasi-

contractual debts.  Merely filing a mechanic’s lien and making 

a payment bond claim will not typically result in payment.  

Sureties as a rule do not voluntarily pay claims and an owner 

or contractor will likewise not pay until the subcontractor 

and/or supplier “judicially” establishes its right to payment.  

While it is important to file a lien and/or make a payment 

bond claim for security purposes, it is equally important to 

speedily obtain a judgment or arbitrator’s award.  The time 

within which a recovery can be had depend on numerous 

factors, the most important of which is the claimant’s ability 

to clearly document the amount owed.

Various legislative initiatives like the New York Prompt 

Payment Act should also be considered as possible tools to 

expedite payments. 

Subcontractors and suppliers should consult with counsel as 

soon as it become apparent that a payment risk exists as the 

information contained in this article is intended as general 

guidance only.
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