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P R E S I D E N T ’ S  M E S S A G E

As many of our members understand, the construction industry is facing one of the most 

challenging periods in its history. 

With over 30 contracts up for renewal this spring, the industry is hard at work determining the 

best route for our shared future.   We thank those members of our association who are taking 

time away from their businesses to support these negotiation efforts.  While we understand 

that this is challenging time in the economy and in the unionized construction industry, we 

ask our members to leverage the resources available through the STA, including our monthly 

newsletter with articles designed to assist you in making critical business decisions, our regular 

seminars and educational programs as well as our committees which are designed to allow our 

members to interact and share best practices. As you will see in this issue, our 2011 legislative 

agenda is an important advocacy campaign to support the needs of our subcontractor 

members and the greater construction industry.  We hope that you will continue to utilize the 

numerous resources made available to you through the association and we look forward to 

working with you as we weather today’s challenges.

Sincerely,

Scott Rives 

President 
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1.	 No	Damages	for	Delay	– This legislation would impact all 

public works projects in New York State by allowing contractors 

and subcontractors to recover delay damages where such 

delay is for an unreasonable period of time and is the fault or 

responsibility of the public owner.

2.	 Release	of	Retainage	– This legislation would require state 

agencies to release retainage held pursuant to work performed 

by a subcontractor no later than 60 days from the completion 

and acceptance by the public owner of the subcontractor’s 

work. The intent of this year’s legislation is to get retainage 

held by the public owner into the pockets of subcontractors 

sooner than is currently the case. Given the current state of the 

credit markets, retainage held on all construction projects has 

become an ever increasing problem for subcontractors.

3.	 Retainage	 in	 Escrow	 Account	 – This legislation would 

require that retainage held on private construction projects in 

New York State (valued at more than $150,000) be deposited 

into an interest-bearing escrow account for the benefit of 

those from whom retainage has been held.

4.	 Prohibition	on	3rd	Party	Hold	Harmless	Requirements	– 

This bill would close a long-standing loophole in the law by 

prohibiting hold harmless clauses that require a subcontractor 

to indemnify the contractor or owner for damages caused by 

the negligence of 3rd parties. Subcontractors have no control, 

contractual or otherwise, over other subcontractors or any 

other third party on the jobsite. Therefore, it is grossly unfair 

for a subcontractor to be required to indemnify the contractor 

and/or the owner for damages caused by third parties. STA 

has long held the position that only a party responsible for its 

own negligence is fully motivated to prevent, to the greatest 

extent possible, damages and loss caused by its negligence, 

errors or omissions.

5.	 Statute	 of	 Limitations	 on	 Payment	 Bond	 Claims	 – This 

legislation would clear up the confusion caused by several 

recent court cases regarding when the statute of limitations 

for initiating payment bond claims on public projects begins.

6.	 Lien	 On	 Retainage	 – This legislation would allow 

subcontractors to file a lien for unpaid retainage up to 90 days 

after the retainage was due to be released.

7.	 Limitation	on	Change	Orders	(public	work)	– This legislation 

would limit the value of change orders (in the aggregate) a 

public owner can issue to no more than the value of the original 

contract. Also, if all pending change orders/change directives 

exceed 10% of the original contract value, the contractor can 

refuse to perform additional work until the pending change 

orders have been approved by the public owner.

The Subcontractors Trade Association (STA) Has Adopted a Legislative 

Program for the 2011 Session of the new York State Legislature;  

The Following is a List of Bills in our Program:
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The “Substantial completion” Trigger Point: 
What Contractors Must Do To Preserve All Rights 

 

It would be difficult to overstate the significance of reaching 
substantial completion under the provisions of New York 
City’s standard construction contract.  Contractors must 
anticipate, far enough in advance, the actions they must 
take at that milestone in order to properly protect their 
claim rights.  These requirements apply to both prime and 
subcontractors, either directly, under the City’s standard 
contract, or indirectly, pursuant to a subcontract’s flow-
down provision.  In the latter case, in fact, time frames are 
often even shorter than those found in the City’s standard 
contract, since prime contractors need to first receive a sub’s 
claim information and still have time to meet the strict 
deadlines of the City’s standard contract.

VERIFIED	 STATEMENT	 OF	 CLAIM,	 BILL	 PARTICULARS,	 AND	
E.O.T.	REQUEST	
The first major obligation triggered by substantial 
completion is the filing of a substantial completion 
requisition pursuant to Article 44 of the City contract.  It is 
not the requisition itself, but the documentation that must 
be submitted along with the requisition, with which this 
article is concerned.  Pursuant to Article 44, the contractor is 
required to file with its substantial completion requisition: 
(1) a “Final Verified Statement of any and all alleged 
claims,” (2) a “Final Approved Punch List,” and, if applicable 
(as is usually the case), (3) “a request for substantial or final 
extension of time” (E.O.T.) consistent with the requirements 
of Article 13 of the City’s standard contract.  While it is not 
the purpose of this brief article to address the content of 
these important submissions, which would be better left to 
future columns, keep in mind that the Verified Statement 
of Claim must contain “all alleged claims against the City” 
and an itemized breakdown of the damages alleged to have 
been suffered as a result of each claim, as well as the details 
of any alleged delay claims.

E.O.T.	REQUEST
As indicated, with both the substantial completion 
requisition (Article 44) and the final completion requisition 
(Article 45) E.O.T. requests must be made under Article 13 
of the City’s standard contract.  If the project (typically) is 
behind schedule, then an E.O.T. request must be obtained to 
avoid any holdup in the payment of either requisition due 
to the imposition of theoretical liquidated damages.

THEN	DO	IT	ALL	OVER	AGAIN
The claim documentation must again be submitted (with 
any updates) with the final payment requisition pursuant 
to Article 45 of the City contract.  Failure to submit such 
documentation with the substantial completion requisition 
AND the final payment requisition pursuant to Article 45 
will result in a waiver of all of the contractor’s claims.  The 
following caveat appears in both Articles 44 and 45:  “The 
Contractor is warned that unless such claims are completely 
set forth as herein required, the Contractor upon acceptance 
of the substantial completion (or final completion) payment 
pursuant to this article, will have waived any such claims.”

NEED	TO	FILE	SUIT
It is important to note, however, that it is substantial 
completion, and not final payment, that determines when 
a contractor must file its required lawsuit against NYC.  In 
many instances, therefore, a lawsuit must be started prior 
to the final payment requisition being submitted because of 
the extremely shortened contractual suit limitations period 
unfairly imposed in the standard City contract.
  
Pursuant to Article 56 of the City contract, any lawsuit 
against the City must be commenced within six	months after 
the date a Commissioner issues a Certificate of Substantial 
Completion.  This represents a drastic shortening of the 
normal, statutory six	year statute of limitations for a breach 

continued on page 6
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Mr. Goldberg is Managing Partner to the law firm of Goldberg 
& Connolly.  He may be reached at (516) 764-2800 or at 
hlgoldberg@goldbergconnolly.com.

 

of contract lawsuit.  It is hard to contemplate why NYC 
has done this, other than to facilitate waiver or forfeiture 
by a contractor’s failing to commence a formal legal 
proceeding against the City within such a short time frame.  
Few contractors are even contemplating litigation at the 
substantial completion stage, when their project-wide claim 
has just been submitted for the first time.  Also misleading 
to a contractor, is that this very short six-month period to 
sue is also running while discussions may be ongoing with 
the Comptroller’s Office to resolve the claim.  Nonetheless, 
if this six-month limitation period is not met by a formal 
lawsuit having been started within that period of time, all 
claims may be forfeited.
  
BEWARE	OF	THE	“RETRO-ACTIVE”	DECLARATION	OF	
SUBSTANTIAL	COMPLETION
These substantial-completion-triggered obligations 
are onerous enough, especially to those contractors 
inexperienced in doing work for the City.  However, further 
exacerbating matters is that City agencies often try to 
manipulate the date of substantial completion.  The issuance 
of the Certificate of Substantial Completion declaring the 
date of substantial completion is entirely within the control 
of the City’s Commissioners pursuant to Article 14 of the 
City’s contract.

An especially rank technique that the City employs in this 
regard is to attempt to “retroactively” declare the date 
of substantial completion.  A “retroactive” declaration 
occurs when the City, at a date later in time, identifies an 
historic date as the date of substantial completion.  This 
has the practical effect of further shortening the already 

unreasonable six-month limitation period.  In some cases, 
we have seen attempts to declare substantial completion 
as having occurred more than six months earlier than the 
date of declaration, thereby making compliance with the 
six-month limitation period of Article 56 impossible.  Such 
efforts should never be allowed to stand without being 
vigorously challenged.
  
G&C	COMMENTARy
A contractor must be prepared, in advance, to comply with 
the many obligations triggered upon reaching substantial 
completion.  Although the City controls the declaration of 
the date of substantial completion, as the contractor, only 
you can gauge when your work is approaching substantial 
completion.  If you believe you have any claims against the 
City, as you approach substantial completion, you should 
begin to prepare the extensive documentation referenced 
above in order to ensure complete and timely submission of 
same and the preservation of all of your rights.

Anticipate; start early; get experienced counsel if you are 
not familiar with these procedures; and pro-actively protect 
your project’s profitability.

*    *    *    *    *    *

This article has been prepared for informational purposes only.  
It is not a substitute for legal advice addressed to particular 
circumstances.  You should not take or refrain from taking any 
legal action based upon the information contained herein without 
first seeking individualized, professional counsel based upon your 
own circumstances.

continued from page 4
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Let’s talk 
construction,
expert to 
expert.
Let’s talk about what J.H. Cohn brings to your 

business. A team of audit, tax and consulting 

experts dedicated to the construction industry. 

Partners that deliver insights to help fortify 

working capital, minimize tax burdens and improve 

profitability. The reputation and long-standing 

relationships to strengthen your banking and surety 

programs. Personal attention. Customized solutions. 

Over 60 years of construction industry expertise. 

If that’s what you’re looking for in an accounting 

fi rm, talk to J.H. Cohn.

Jack Callahan and Steve Harrison, Co-Directors, 
Construction Practice, J.H. Cohn, 
and Joe Torre, Manager

W e  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

Cal l  877.704.3500 or  v is i t  jhcohn.com  
New York  New Jersey  Connecticut  California
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By BoB GroeninGer, Chief exeCutive offiCer, Park avenue BuildinG & roofinG

An energy efficient and cost effective building plan starts 
from the top, with a green roofing system that seals in 
energy and extends the life of the roof. 

One of the latest green roofing products on the market 
is the SkyScape Vegetative Roof System from Firestone 
Building Products. The roof system is comprised of high 
quality materials, easy to install and easy to maintain. 

HOW	A	VEGETATIVE	ROOF	SySTEM	WORkS 

The SkyScape Vegetative Roof System consists of 
interconnected double modular trays for good airflow 
irrigation and storm water management. The roof system 
is designed to promote healthy plant growth that ensures 
a long lifespan of the roof. Plus, the multi-layer design 
decreases wind uplift and integrates well with multiple 
roofing systems. 

THE	BENEFITS	OF	A	VEGETATIVE	ROOF	SySTEM	

The Vegetative Roof System lowers a building’s heating and 
cooling costs year-round, reduces heat stress degradation 
and mitigates the effect of storm water runoff. These 
benefits make the system a great addition to any LEED-
certified building project. Plus, Firestone offers an up to 
20-year Red Shield Warranty that further extends the life 
of the roof system.

SkyScape Vegetative Roof Systems are installed by certified 
Firestone Contractors to guarantee that each system is 
properly installed for optimal system performance. 

VEGETATIVE	PLANT	OPTIONS

Firestone combines the science of horticulture with storm 
water management and roofing to offer a wide range of 
vegetative roof options tailored to individual building needs. 

The SkyScape Extensive System option holds six inches of a 
special light-weight growth medium that is self-sustaining 
and requires only minimal annual maintenance. This type 
of roof is ideal for small to medium-sized coverage areas. 

The SkyScape Intensive System is better suited for large 
roofs that require extensive coverage. The system allows 
for monolithic coverage over the entire roof and can be 
installed easily around curved areas, low-slope and other 
custom shapes. It consists of multiple layers that utilize 
various species for optimal plant health.   

SkyScape offers a wide variety of plant choices including 
a sedum blanket, vegetative cutting, plant plugs and pre-
grown plants.

For more information or to purchase a SkyScape Vegetative 
Roof System, contact Park Avenue Building & Roofing 
Supplies at (718) 403-0100.

ABOUT	PARk	AVENUE	BUILDING	AND		
ROOFING	SUPPLIES,	LLC

Park Avenue Building and Roofing Supplies, LLC (Park Avenue) 
is a Brooklyn-based, family-owned business that is certified by 
the city and state of New York as a Minority-Owned Business 
Enterprise (MBE). Serving the tri-state area for over 20 years, 
Park Avenue is the area’s only certified minority and union direct 
distributor of a wide-range of building materials, and has grown 
from a small hardware store to two full-service facilities with a 
network of supply yards, offices and stores. Park Avenue supplies 
building materials to many major contractors in New York and 
New Jersey, as well as to local homeowners and construction 
firms, offering unsurpassed reliability to each customer, including 
a full range of environmentally friendly building construction 
materials.  In short, Park Avenue is “not your typical MBE.”  Park 
Avenue’s website can be found at www.parkavebuilding.com.

cost-Saving benefits  
of A vegetative roof System

8 STA Subcontractor News



February 2011 9

“It was a pleasure to have Park Avenue 

as a resource for our projects. Whether 

dealing with submittals, materials or 

equipment, Park Avenue was always a 

phone call away with responsive results. 

Their submittal service is a tremendous 

asset to the company.” 

LUKE PANTALEO, Assistant Project 

Manager, TNS Management Services, Inc.

PRODUCTS SUPPLIED:

•  FSC-Certified Plywood and Lumber
•  Marino\WARE Deluxe Metal Framing   
•  Marino\WARE JoistRite Steel Framing 
•  Tremco Exo Air Below-Grade Waterproofing 
•  USG Fiberock Abuse Resistant Board 
•  USG Fiberock VHI Board 
•  Vulcraft Metal Decking 
•  Roxul AFB

GENERAL CONTRACTOR:

•  National Environmental
•  TDX Construction Corp.

SUBCONTRACTOR:

•  TNS Management Services, Inc.

2120 Atlantic Ave, Brooklyn, NY 11233  |  Tel (718) 403-0100  |  Fax (718) 596-5085
Over 60,000 Products Now Available Online at www.parkavebuilding.com

Park Avenue is Lead Supplier for  
North Instructional Building at Bronx Community College
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By thomas s. triPodianos, Partner, WelBy, Brady & GreenBlatt, llP and Paul G. ryan, Partner, WelBy, Brady & GreenBlatt, llP

Q & A: can An LLc manager  
Sue a co-manager for breaching 
Fiduciary duties by Taking  
improper cash Payments?

QUESTION.  A & B formed a limited liability company (LLC).  
Both A & B were managers of the LLC.  A accuses B of breaching 
his fiduciary duties by taking improper cash payments from 
the LLC distributors, diverting funds to himself, and otherwise 
looting the LLC.  Can A sue B directly for these alleged 
improprieties? 

ANSWER.  No, at least not under these facts.  Under New York 
law the claims belong to the LLC, rather than an LLC member.  
Additionally, the harm that the LLC member suffered due to a 
diminution of value in his ownership interest was indirect harm 
resulting from the managers’ alleged breach of their fiduciary 
duty to faithfully represent the LLC’s financial condition, and 
thus could be remedied only through a derivative claim.

There is no dispute that members and managers of limited 
liability companies owe fiduciary duties not just to the LLC, but 
also directly to the members of the LLC.  Since fiduciary duties 
are owed both to an LLC and its members, a court must apply 
the “direct injury test” to discern whether a breach of these 
duties gives rise to a claim that may be asserted directly by an 
LLC member, or that must be asserted on behalf of the LLC.  
The critical question posed by the direct injury test is whether 
the damages a plaintiff sustains are derivative of an injury to a 
third party.  If so, then the injury is indirect; if not, it is direct.  
However, the mere fact that a corporation may also bring an 
action based on acts that caused an independent injury to a 
shareholder does not make the shareholder’s suit derivative.  

The allegation that B breached his fiduciary duties by (1) taking 
improper cash payments from LLC distributors, (2) diverting 
funds to himself and (3) otherwise looting the LLC, properly 
belongs to the LLC.  Assuming the truth of A’s allegations, B’s 
acts harmed the LLC directly by decreasing its value, and only 
harmed A indirectly by reducing the worth of his ownership 
stake in LLC.  This is a quintessentially derivative claim.

The issue of whether A may assert a claim for breach of 
fiduciary duty based on B’s alleged failure to faithfully 
represent the financial condition of the LLC is more 
complicated.  As a general matter, members and managers of 
an LLC under New York law owe a specific fiduciary duty to 

other LLC members to fully disclose all information concerning 
the limited liability company.  Thus, under the case law, B’s 
alleged misrepresentations to A of the value of the LLC would 
ordinarily provide a basis for a direct claim.

However, A expresses a theory of damages that is derivative. 
He alleges that B’s misstatements of the value of the LLC caused 
A “to suffer damages from the diminution of the value of his 
company in the amount of $5 million.”  Harm that a plaintiff 
suffers only due to a diminution of value in his ownership 
interest of an entity is indirect harm, and must be remedied 
through a derivative claim.

If you would like more information regarding this topic  
please contact Paul G. Ryan at pryan@wbgllp.com or call him at  
914-428-2100.  
 
ABOUT	WELBy,	BRADy	&	GREENBLATT	LLP
Welby, Brady & Greenblatt LLP represents a wide range of entities 
within the construction and real estate industries including general 
contractors, subcontractors, sureties, developers, owners, suppliers, 
engineers, and home owners with core competencies, such as 
construction law and litigation, real estate development, labor 
law, OSHA compliance and mediation and arbitration. The firm is 
headquartered in White Plains, New York with offices in Cranford, 
New Jersey and Stamford, Connecticut. The firm’s website can be 
found at www.wbgllp.com.
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Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
• Offering Plans  • Labor Law  • OSHA Violations  • Arbitration  • Mediation

Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com

NEW YORK  •  NEW JERSEY  •  CONNECTICUT 

Providing lien filing and
bond claim notices for construction projects

throughout the tri-state region

Goudy Old Style

LIEN, INC.

TRI
STATE

C O L L E C T I O N  S E R V I C E S

www.tristatelien.com

11 Martine Avenue, 15th Floor, White Plains, New York 10606  •  Phone: (914) 428-2100  •  Fax: (914) 428-2172  •  www.wbgllp.com

Goudy Old Style

A T T O R N E Y S  A T  L A W

A T T O R N E Y S  A T  L A W

GREENBLATT, LLP

WELBY,
BRADY & 

W B
G&

By thomas s. triPodianos, Partner, WelBy, Brady & GreenBlatt, llP and Paul G. ryan, Partner, WelBy, Brady & GreenBlatt, llP
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By sarah s. Berman, President, the Berman GrouP, inC.

What You can Learn from  
the 2011 Super bowl Ads

February 2011     13

Whether it’s a new tagline, shock value or laugh-out-loud 
humor, some of the most powerful brands invest millions 
of dollars each winter to get their marketing messages in 
front of consumers during the most watched event of the 
year—the Super Bowl.  

While small businesses may not have the marketing dollars 
to compete on a Super Bowl-caliber advertising scale, there 
are lessons to learn and mistakes to avoid when examining 
these advertisements.

CREATE	AN	ACTION	IN	THE	AD
The general approach of integrating the Internet into 
marketing campaigns is becoming more prevalent each 
year.  As technologies improve, customers become more 
accustomed to seeing websites as a major part of an ad.  
Directing customers to your website, a blog or a Facebook 
page will allow you to track the response to your ads and 
get feedback, hopefully translating to new business.

TARGET	SPECIFIC	AUDIENCES
Repeating successful campaign elements to an audience 
over time can help build your brand.  Think of the audience 
you want and situations where you could have the repeated 
attention of essentially the same audience (or different 
audiences with similar demographics).  This could be an 
annual event, a monthly meeting, a periodic publication, etc.  
Take down email addresses and send updates or ads about 
your company.  Maintaining your campaign to the same or 
even a similar audience will create new opportunities in 
your business.

CREATING	A	SERIES
Companies need to be sure they don’t focus all of their 

attention on a single ad.  Tailoring your marketing campaign 
to the appropriate audience will give you much more 
mileage and likely will yield better results.  It’s important 
for your company to be as memorable as the ad that touts it.  
If you’re launching a series of ads in an industry publication, 
you might be inclined to create something humorous—but 
make sure you don’t forget to include basic information like 
your contact information and website so you can be sure the 
audience can contact you.  Also, be sure that your audience 
will appreciate your humor!

SUCCESS	REQUIRES	FOLLOW-UP
While your campaign may garner brand awareness, it 
doesn’t only come from a single ad. Following up with calls 
or social media engagement with customers can be vital 
to growing buzz about your company.  You then need to 
translate that buzz into sales.

Remember the big picture.  Every ad you create should in 
some way stand on its own, but no commercial exists in a 
vacuum.  Think about who you’re trying to reach and what 
they’re looking for as they read the newspaper or surf the 
Web. Then find a way to meet them where they are with a 
refreshing, respectful and timely message. Make your ads 
something that they welcome into their world rather than 
something they avoid. You—and they—will be glad you did.

ABOUT	 SARAH	 S.	 BERMAN,	 PRESIDENT,	 THE	 BERMAN	
GROUP,	 INC.	 Sarah S. Berman serves as President of The 
Berman Group, a full-service marketing, public relations 
and special events firm based in New York City. The firm 
specializes in serving business-to-business clients in the real 
estate, construction and professional services industries. 
The firm’s website can be found at www.bermangrp.com.
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Strengthen the Building Blocks  
of Your Construction Business

The construction business demands the experience and sophistication 
of attorneys who understand any and all related legal matters. 

Kaufman Dolowich Voluck & Gonzo LLP are experienced at bringing clarity, insight, 
and confidence to your legal matters—combining smart business sense, diplomatic 
patience, and when necessary, aggressive advocacy.

Whether you are performing work on public or private construction projects—when 
you are looking for the best insight and knowledge for your construction, employment, 
or commercial legal matters, contact KDVG at (516) 681-1100 or www.kdvglaw.com.

Passion for Practicality

Andrew L. Richards, Esq.
Partner

Gary Y. Wirth, Esq.
Partner

Robert Mark Wasko, Esq.
Of Counsel Matthew J. Minero, Esq.

Associate
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Expert guidance and innovative solutions to help you evaluate your
risk management, business continuation and employee benefit needs.

05-2582 ©2009 The Northwestern Mutual Life Insurance Company, Milwaukee, WI (NM). Patrick DiCcerbo is an Insurance Agent of NM. 9048-581

For Your Business and Its Future.

Patrick DiCerbo
CLU,® ChFC,® AEP, CLTC
Financial Representative
(518) 690-7961
patdicerbo.com

122nd Semi-Annual 
Communion Breakfast

Breakfast
9:45 a.m. Grand Hyatt Hotel  |  “empire Ballroom”
Park Ave. @ Grand Central, NYC
Contact: Robert J. Ansbro  |  (718) 786-6363

mass
9:00 a.m. St. Agnes Church
43rd Street & Lexington Ave.  |  New York, NYtickets are $60.00

friday, april 8, 2011
speaker: Father Dawson J. Ambosta

ADVERTISEMENT

The STA mWbe committee visits the  
metropolitan Transportation Authority  
to Petition for greater mWbe employment

By ruCklin drummond, Chairman, fervent eleCtriCal CorP.

The MWBE Steering Committee of the STA recently visited the 
Metropolitan Transportation Authority (MTA) to petition for 
greater MWBE employment on MTA construction projects. 
The MTA is currently inclined to hire DBE companies as a 
stipulation of their funding from the Federal government. 
However, a portion of their funds are obtained from the 
State government and may be used to hire MWBE companies 
for construction projects. 

The	MWBE	Steering	Committee	members	are:
  • Rucklin Drummond, Chairman, Fervent Electrical Corp.
  • Christine Donaldson Boccia, Donaldson  

Traditional Interiors 
  • John Dierk, Dierks Heating Company, Inc. 
  • Gloria Kemper, Recon Construction Corp.
  • Ken von Glahn, Park Avenue Building & Roofing



16 STA Subcontractors News

court Holds invoice Satisfies 
notice requirement of the State 
Finance Law

Terence J. burke, norTHeASTern SubconTrAcTorS ASSociATion counSeL  
& emPire STATe SubconTrAcTorS ASSociATion counSeL

On January 5, 2011, the United States Court of Appeals 

for the Second Circuit decided MJJ Trucking, LLC v. Fidelity 

and Deposit Company of Maryland, et. al.  The Court in this 

case addressed an issue which arose under NYS Finance Law 

Section 137.  That section provides that for any contract for 

the prosecution of a public improvement for a municipal 

corporation, a condition to the approval of such contract is 

a bond guaranteeing prompt payment of monies due to all 

persons furnishing labor and materials to the contractor or 

any subcontractors in the prosecution of the work provided 

for in such contract.  Section 137 provides a private right of 

action to subcontractors and suppliers on public improvement 

projects who are not promptly paid by the hiring contractor 

so long as the subcontractors provide timely written notice 

to the general contractor stating with substantial accuracy 

the amount claimed and the name of the party to whom the 

material was furnished or for whom the labor was performed.

The defendant surety company claimed as a defense to the 

bond claim that the subcontractor had not provided the 

required written notice of Section 137 of the State Finance 

Law.  The Court in agreeing with the lower district court 

stated, the sureties’ argument notwithstanding, nothing in 

section 137(3) requires that the written notice explicitly state 

the subcontractor is making a bond claim.

The Court once again in agreeing with the District Court 

held that by presenting the general contractor with unpaid 

invoices, the subcontractor satisfied those requirements of 

Section 137(3) of the State Finance Law because the invoices 

stated with substantial accuracy the amount owed to the 

subcontractor and the name of the party for whom the labor 

was performed.
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SbA introduces new  
Women business Program

Welcome new STA members:
Tom.	Henn
CLG Insurance
172 Main Street
Nanuet, NY 10954
TEL: 845-623-3434
E-mail: then@clginsurance.com

On February 4, 2011, the U.S. Small Business Administration 

(SBA) will launch a program aimed at expanding federal 

contracting opportunities for women-owned small 

businesses (WOSBs).  The change follows a rule adopted by 

the SBA in the fall.

To participate in the program, a business must be 51 

percent owned and controlled by one or more women, 

and the women must be U.S. Citizens.  The firm must also 

meet the SBA’s small size standards for its industry.  If a firm 

wishes to be certified as an economically disadvantaged 

women-owned small business (EDWOSB), the owner must 

meet certain net worth and income requirements.

The SBA has yet to announce how eligible businesses 

can be certified through third-party certifiers, though it 

says it will provide an approved list on its Web site soon.  

However, eligible businesses will be able to self-certify their 

status through the Central Contractor Registration and the 

Online Representations and Certifications Application.

Eligible companies already with disadvantaged business 

enterprise certification from the U.S. Department of 

Transportation and/or as an 8(a) participant with the SBA 

will have their certifications accepted as WOSBs.

The rule also authorizes set-asides for WOSBs and EDWOSBs 

on federal contracts that meet certain criteria.

February 2011

John	R.	Maguire
VESTAR INC
4 Hemlock Lane 
Flanders, NJ 07836
TEL: 973-527-4274
FAX: 973-527-4275
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Construction Awards Dinner & Casino Night
Saturday, May 7, 2011

Russo’s on the Bay 
162-45 Cross Bay Blvd., Howard Beach, NY 11414

ReSeRve YouR SeatS 

Make your table reservations early. Seats are $500 per person 
or $450 per person for a table of 12 or more. Business Attire.

 
SPeCIaL “tHaNK You” INCeNtIve
For every $5000 or more of journal advertising or 
dinner reservations, you will receive a free dinner ticket.

 
WHo to CoNtaCt
Call Ron Berger at 212.398.6220 or email him at
stanyc.berger@verizon.net.

SuPPoRt ouR aWaRDS JouRNaL
Reservations for covers will be distributed on a first come, first serve 
basis. Please circle your selected ad size below. Camera-ready art 
and layouts should be attached or emailed promptly under a separate 
cover. 
 
  B&W Page  goLD Page PLatINuM Page

Full Page 7.5”x 10” $600 $800 $1,250
outside Back Cover $3,500
Inside Front Cover  $2,750 
Inside Back Cover   $2,750
  
JOURNAL AdveRtisiNg deAdLiNe aPRIL 22, 2011

	 Silver	Shovel	 Public	Official	of	the	Year	 Builder	of	the	Year	 Subcontractor	of	the	Year

	 Jay	Badame	 Steven	Plate	 Chris	Hargrove	 Robert	Samela	 	
	 Tishman Construction Corp. The Port Authority of NY and NY Cauldwell Wingate Company, LLC. A.C. Associates

DeADliNe April 19

Annual
nd42

CeLeBRAte WitH Us ANd HONOR tHe ACCOMPLisHMeNts
OF OUR 2011 iNdUstRY LeAdeRs

JOiN US & SUppOrT US

SoLD
SoLD
SoLD
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ADVERTISEMENT

Brent Fleischer James Flynn

Program & Education 
Committee

	 Space	 	 Cost	Per	Insertion	 	 			Cost	Per	11	Insertions		
	 	 	 	 	 								Annual	Contract

	 Business	Card		3.5”	x	2.0”	 					$125			 	 	 $1,250

	 ¼	Page	 $200	 				 $2,000

	 ½	Page	 $300	 	 	 $3,000

	 Full	Page	 $500	 				 $5,000

REACH	YOUR	TARGET	

ADVERTISE IN THE 
STA NEWSLETTER
New	York’s	Leading	Association	of	Union	Subcontractors

Subcontractors	Trade	
Association

1430	Broadway,	Suite	1600
New	York,	NY	10018
Tel:	212-398-6220	
Fax:	212-398-6224
www.STANYC.com
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ADVERTISEMENT

Board of Directors:  
JosePh AzARA

C.D.e. Air Conditioning

MiChAeL D. ChAFeTz
MDC Construction Management, inc.

DAn DeViTA
Penava Mechanical

John DieRKs
Dierks heating Company, inc.

AnDReW DRAziC
ATJ electric Corp. inc.

John A. FinAMoRe
Jordan Panel systems

BRenT FLeisheR
environet systems, LLC

CRAig giLsTon
gilston electrical Contracting

DAViD hARRon
A/C electric

sTePhen LonDon 
Commercial electrical Contractors

MiTCheLL MeRDingeR
C.D.e. Air Conditioning

RAqueL nunez
nunez electric, inc.

John RAPAPoRT
Component Assembly systems, inc.

RAnDy RiFeLLi
united iron, inc.

Subcontractors News
1430 Broadway - suite 1600 
new york, ny 10018

T: 212.398.6220 
F: 212.398.6224

e-mail: subcontractorstrade@verizon.net 
website: www.stanyc.com

Officers
W. scott Rives, President
Jerry Liss, Vice President
Robert Ansbro, Vice President
Robert Weiss, Treasurer
Peter Cafiero, secretary 
Ron Berger, executive Director 
henry goldberg, Legal Counsel

Upcoming Events 
Executive Committee Meeting 
Thursday, March 3, 2011 8:00AM

Board Meeting 
Tuesday, March 8, 2011

General Membership Meeting 
Wednesday, March 9, 2011

Annual Construction Awards  
Night & Dinner Dance 
saturday, May 7, 2011 7:00PM

Annual Golf Outing 
Monday, June 27, 2011

The G&C Building
66 North Village Avenue
Rockville Centre  |  New York 11570
Phone 516.764.2800  |  Fax 516.764.2827
www.goldbergconnolly.com

Contact
Henry L. Goldberg
Managing Partner
hlgoldberg@goldbergconnolly.com

Legal Counsel to the STA

New York’s  
“Go-To” Construction Law Firm

g&c_sta_half_page_horiz_ad.indd   1 12/3/10   4:16 PM
Active Past Presidents 
Robert samela 
Fred Levinson 
Arthur Rubinstein 
Lawrence Roman 
gary segal (honorary) 
Larry Weiss 
gregory s. Fricke, Jr.  
Alan nathanson (honorary) 
Ronald s. Berger


