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P R E S I D E N T ’ S  M E S S A G E
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A word of caution.

We are rapidly approaching April 30th - which marks the end of the current STA 
Membership Incentive Program. Since April 1, 2009 when the current program 
began, we have added 46 new members to the ranks of the Subcontractors’ 
Trade Association. For those of you who have not recruited any new members, 
you would be surprised at how easy it really is. Once a potential member 
understands the benefi ts of membership, the STA really sells itself as one of the 
best bargains in town!

Just to let you know, we have prize winners in all three categories -

For 1 new member:  Two tickets to a Broadway show

For 2 new members:  Two tickets to a Broadway show and dinner for two

For 4 or more new members:  Three day holiday for two in the Bahamas or
Las Vegas

The Membership Committee is already considering whether or not to continue 
the program for the 2010/2011 period. Remember, the more members we 
represent, the greater our impact in the industry becomes. Call or e-mail the 
offi ce if you would like the Committee to continue the Incentive Program.

Sincerely,

Robert A. Samela, President

ADVERTISEMENT
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As expected, given the current economy, a review of public bid postings reveals a large number of bidders on all size 
projects, and bid spreads seem to be increasing by the week. Even in a crowded fi eld, the low bidder invariably seems 
to be well below the average of the other bidders. While consternation over how a contractor could ever bid that low is 
a common refrain we have heard over the years, the current bid spreads and collective outcry has caused us to wonder 
whether the bid results signal signifi cant problems ahead for our industry.

Since the last signifi cant downturn in the early 1990’s, the construction industry has enjoyed more than 15 years of relatively 
consistent work and profi ts, which enabled contractors to strengthen their balance sheets and improve operations. 
Numerous industry forecasts project that while 2009 may have proven diffi cult for some contractors, the challenges mount 
considerably in 2010. Although there have been some projects that have provided opportunities for properly situated 
contractors, many lament the lack of available work. Then, when work does come out, contracts are awarded to bidders 
with impossibly low bids. Though it is inevitable that non-winning bidders will comment, “that bid was below my costs,” 
and “this job will put him out of business for certain,” these words may now prove true if we are, in fact, in the early stages 
of an extended economic downturn. 

Although most contractors can afford to underbid a project or two and commit their company to work through those 
diffi cult jobs, they always rely on the next round of profi table projects to make up for previously incurred losses. Given the 
current economic realities, one has to look hard to fi nd where the next wave of profi table work will come. If there is not 
likely to be a signifi cant volume of profi table projects around the corner, contractors must consider if they are suffi ciently 
capitalized to sustain this strategy until the next boom. And if a contractor is the low bidder on a project, they must take 
all measures necessary to minimize the potential risks.

While being the low bidder on a contract used to be cause for companywide pride and celebration, given the bid 
environment today, it is too often a cause to refl ect on the winner’s curse and ask, “How much did we leave on the table?”  
Unsuccessful bidders are quick to examine bids and look for a reason to challenge the winner, but in this environment, it is 
important that the successful bidder also scrutinize their bid and understand why they were low.  Winning bidders should 
take a hard look at competitor bids and make sure they understand where the differences lay. Owners and management 
should ask the diffi cult questions of their estimating and production team. Did they truly have a better plan to build this 
project? Did they rely on low bids from suppliers or subcontractors? Did they leave something out, and if so, do they know 
what was missed? And do they have contingencies to recoup those costs? The more aware and informed contractors are of 
the challenges to be faced on the job, the better prepared they will be to react to the diffi culties that arise. The last thing 
a contractor facing impossibly thin margins needs is to fi nd out during a late phase of the job that they are out of money. 

After a contractor scrutinizes the capabilities of his or her own organization, they must evaluate their relationship with the 
project owner. Every owner is unique, so contractors must judge interactions with owners to assess how cooperatively they 
will work to build the project as it was engineered. Consider what practices can be employed to enhance communications 
with the owner and its representatives to streamline processes and create much-needed effi ciencies. 

Once a contractor analyzes the bid, understands the reasons behind the low bid, and is comfortable as to how to work 

continued on page 7

Low Bids: An Economic 
Reality Or A Cause For 
Concern? 

BY STEPHEN HARRISON, CPA AND ANTHONY J. CAMPOLO, CPA, J.H.COHN LLP
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The Edward J. Malloy Initiative for
Construction Skills Provides Opportunities
for New York City Residents

OLAN-RAY FRITH

Journeyman, Metallic Lathers Union and Reinforcing Ironworkers Local 46, Construction Skills 
Class of 2006, George Westinghouse High School, Brooklyn Resident

Olan-Ray Frith, a Journeyman with the Metallic Lathers Union and Reinforcing Ironworkers Local 46, moved 
with his family from Jamaica to Brooklyn at age three. Olan-Ray was fi rst introduced to the Construction 
Skills program in high school, when a guidance counselor suggested he attend a presentation hosted by the 
program. An avid learner with an interest in mechanics and building, Olan-Ray immediately recognized that 
Construction Skills provided the ideal opportunity to enter the construction industry.

LUIS GARCIA

2nd Year Apprentice, Steamfi tters Local 638, Construction Skills Class of 2008, Alfred E. Smith High 
School, Bronx Resident, Raised in New York City Housing Authority Section 8 Assisted Housing 

Luis Garcia, a second year Apprentice with Steamfi tters Local 638, was born and raised in the Bronx and is a 
graduate of Alfred E. Smith Career and Technical Education High School. During his time at Smith, Luis was 
exposed to the building and construction trades and decided to pursue a career in the construction industry. He 
heard about Construction Skills through a presentation at his school and knew that pre-apprenticeship training 
was his pathway into the industry. 
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Profi le:

Construction Lien Consultants, LLC (CLC) is a full-service construction consulting fi rm specializing in the 
recovery of Construction Claims and Mechanics’ Liens. Our fi rm is the only consulting agency in the New York 
City metropolitan area performing these types of services. We utilize alternate dispute resolution and various 
proprietary techniques to resolve cases for our clients expeditiously and inexpensively. Approximately 80% of 
the cases we undertake are successfully resolved in 30-90 days without resorting to litigation. Our services offer 
the following benefi ts:

• Cost Effectiveness: Our fees are typically less than half of what attorneys or collection agencies would 
charge.

• Expediency: CLC typically resolves cases within 30-90 days, whereas litigation can last several years and cost 
tens of thousands of dollars. 

• Non-Adversarial Resolution Process:  One of the most important benefi ts of our services is that we can 
preserve business relationships between our clients and their business partners due to our non-adversarial 
dispute resolution process.

About CLC:

CLC has been servicing the construction industry for over 16 years, and represents hundreds of clients in New 
York, Connecticut, New Jersey and now in Florida.  Our President and CEO, Samuel Dan, has over 25 years 
experience as a General Contractor, Developer and Consultant. He is well-versed in all areas of the construction 
industry, including contracts, change orders, back charges, delay claims, and performance and payment bonds. 
Our in-house counsel, Evan Kaufman, is a graduate of Brooklyn Law School and specializes in construction 
law. Bruce Snyder, Chief Financial Offi cer, has over 25 years of experience in negotiating complex fi nancial 
transactions. 

CLC Represents:

• Architects and Engineers

• General Contractors

• Subcontractors

• Suppliers

• Equipment Rental Companies

• All other Construction Industry related trades

STA Profi le: Construction 
Lien Consultants, LLC

continued on page 13

BY SAMUEL DAN, PRESIDENT AND CEO, CONSTRUCTION LIEN CONSULTANTS, LLC
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best with the owner, they should develop a proactive plan to address areas of concern. Our fathers taught us it is far 
better to “measure twice and cut once,” and I contend that this principle needs to be even more closely adhered to in this 
market. In addition to “sharpening the pencil” and revisiting overhead, re-examining equipment utilization rates, and 
analyzing conditions for contingencies and reserves, now is also the time to once again consider subcontractor and supplier 
relationships. 

Just as an owner must question whether the low bidder is truly a responsible bidder, contractors must evaluate whether 
a low price subcontractor or supplier has the track record and capacity to perform. That low-bid materials supplier has 
excellent pricing, but do they have the inventory, supply-chain management tools and distribution capabilities to deliver 
the right quantity of the right product to the right jobsite at the right time? These risks can be diffi cult to evaluate, but 
they are real and costly. While these processes were hopefully vetted pre-bid, and the risks of non-compliance judged to 
be outweighed by the supplier’s pricing advantage, now that the job has been won, contractors should revisit areas of 
concern. Many of the projects out today have very onerous liquidated damage provisions. It is impractical to think one can 
rely on a subcontractor’s bonding company to perform on time in the event of a failure. We have all seen enough to know 
that performance bonds and legal actions are far too ineffective to provide the immediate relief that will be needed to get 
a supplier or subcontractor back on track. 

At a recent industry event, a public agency offi cial commented that he was being congratulated for contracting-out so 
much work at such low prices. He appropriately cautioned that he was choosing to wait until the work was actually 
completed before accepting any praise. He clearly acknowledged the realities inherent in contractors taking work at low 
prices and the risks of them not being suffi ciently solvent to fi nish the work they start.  These challenging times will 
inevitably produce winners and losers. To avoid turning a winning low-bid contract into the loss of the business, contractors 
must twice measure the capabilities of their organization, their connections with the project owner, and the strength of 
their relationships with suppliers and subcontractors. Finally, contractors should seek the counsel of their team of trusted 
advisors to best position their organization to reap the benefi ts of the next construction boom.

Low Bids: An Economic Reality Or A Cause For Concern? 
continued from page 3

About the Authors:

Stephen J. Harrison, CPA, is the Co-Practice Director for J.H. Cohn LLP’s Construction Industry 
Practice, one of the largest construction practices on the East Coast. In this role, Steve directs 80+ 
professionals dedicated to providing responsive and personalized accounting, tax, and consulting 
services to the construction community. With nearly 30 years serving the industry, Steve has 
excellent relationships with all the major surety and banking providers. He is an active member of 
several construction associations.

Anthony J. Campolo, CPA, is an audit partner in the Firm’s White Plains offi ce.  He has extensive 
experience in the construction industry performing attest and tax-related services for general 
contractors, construction managers, real estate developers, and specialty subcontractors operating 
in both the public and private sectors. Anthony is a member of the American Institute of 
Certifi ed Public Accountants, the New York State Society of Certifi ed Public Accountants and the 
Subcontractors Trade Association, Inc.’s Executive Advisory Committee.
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One of the most common questions asked by contractors is whether or not they may recover their attorney’s 

fees in connection with litigation. Unfortunately for the contractor, generally the answer is no. 

Under the American Rule, unless there is a statute or an express contractual provision between the parties for 

attorney’s fees, they are ordinarily not recoverable. New York Courts follow the American Rule, and hold that 

because attorney’s fees are the “ordinary incidents of litigation” they may not be awarded to the “prevailing 

party” unless by agreement or statutory authority.  The law then begs the next question – who is a prevailing 

party.  Is a party which sues for $400,000 and is awarded $50,000 the prevailing party?  Such a determination 

requires an initial consideration of the true scope of the dispute and what was achieved within that scope.  In 

other words, a court may determine a party as the “prevailing party” if it recovers the majority of the damages 

claimed.

However, in connection with litigations involving payment bonds, New York State Law provided two statutes 

which have been underutilized but which, under the proper circumstances, may allow the contractor to recover 

its attorney’s fees.

A contractor on a private improvement project may recover from an owner its attorney’s fees in connection 

with an action involving a payment bond. General Obligation Law § 5-322.3 entitled “Payment Bonds to be 

Filed” states:  “A copy of any payment bond executed in connection with a contract for the improvement of 

real property other than a contract for a public improvement, shall be fi led within thirty days of such execution 

by the owner of the improvement in the offi ce of the county clerk in the county in which the improvement 

is to be undertaken; provided, however, that such fi ling shall be required only where the contract for the 

improvement of real property is for an amount in excess of one hundred thousand dollars.  Any owner failing 

to fi le such payment bond as provided herein shall be liable for the reasonable attorney’s fees, as determined 

by the court, of any claimant successfully bringing an action or proceeding on the bond.”  This statute applies 

to private projects in excess of $100,000.

While there is no doubt that owners routinely fail to comply with this statute by failing to fi le the payment 

bonds with the appropriate County Clerk, contractors and subcontractors are advised to ascertain prior to 

commencing litigation whether the owner has fi led the payment bond with the County Clerk. In addition, a 

subcontractor can utilize this statute to bring pressure upon a non-paying contractor by an Owner who has not 

The Recovery of Attorney’s Fees in Claims 

Against Payment Bonds on Private And 

Public Improvement Projects  

continued on page 15

BY MICHAEL GANZ, SENIOR ASSOCIATE AT TUNSTEAD & SCHECHTER
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2010 is the fi rst year that people with annual income of over $100,000 can convert their traditional IRA’s to a 

Roth IRA. But is it the right thing to do?

First let’s discuss the difference between a “traditional IRA” and a “Roth IRA.” The general idea of an IRA is to 

provide people that are not self-employed or do not have a retirement plan at work to put money aside for 

retirement. The traditional IRA gives you a tax deduction with your contribution, then grows tax deferred, but 

the money is taxed at ordinary rates when you take the money out.  A Roth IRA gives you no tax deduction 

with your contribution but grows tax exempt so you do not have to pay tax on the withdrawal of the funds at 

retirement. The traditional IRA mandates that you start taking minimum distributions at age 70 ½ (and start 

paying tax on those distributions) while the Roth does not require minimum distributions. The shortcoming 

of the conversion process from a traditional to a Roth IRA is that you must pay the income tax on the amount 

you convert.

Many people are pushing the conversion because it creates a new source of funds to manage and fees to earn. 

The question is if it is a good idea to convert? Let talk about some of the variables you should be aware of 

before you make a decision.

1. The tax consequences

By converting to a Roth you must add the amount that you’re converting to your gross income. This could 

change your tax bracket and increase the amount of taxes you think you are going to pay. For example, you 

believe you are in the 25% bracket because you have taxable income of $137,050 (you are actually at the end 

of the 25% federal bracket). If you convert $200,000 of IRA funds, the fi rst $71,000 is taxed at 28% the balance 

is taxed at 33%. So the federal tax on the conversion is $62,450 and not $50,000. Also let’s not forget about the 

state tax on the conversion. With all the states raising their tax rates you could pay 6-9% to your home state in 

addition to the federal tax. It’s a good idea to have your accountant or tax advisor run a tax projection to see 

what the tax could be before you convert. 

2. Is it all or nothing?

You do not have to convert your entire IRA all at once. You can choose to convert all or any portion. However if 

you convert in 2010 the federal government will allow you to spread the tax bill over two years. You still have 

Is it Time to Convert to a Roth?

BY DAVID SHERWIN, CPA, MANAGING PARTNER, PELLEGRINO & SHERWIN LLP

continued on page 17
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The experience to face
THE UNPRECEDENTED. 

    Projects on hold. Shrinking  
  surety markets. An economic  
change order. Are you ready 
         for what’s next?

JOE TORRE, MANAGER

J.H. Cohn’s Construction Industry Group
Through our 90-year history, J.H. Cohn has 
guided contractors through 16 economic 
recessions and 17 recoveries. We’ve earned 
the confidence of bonding professionals and 
our clients’ trust. The professionals in our 
Construction Industry Group can guide you 
through these uncertain times. And position 
you to build your recovery.

Member of Nexia International, a worldwide network 
of independent accounting and consulting fi rms.

Call 1-877-704-3500 or visit www.jhcohn.com
Offi  ces in New Jersey, New York, Connecticut, and California
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Additional Services:

CLC offers several additional services such as the fi ling of Mechanic’s Liens, Extensions of Mechanic’s Liens, and 
Satisfactions of Liens. A Mechanic’s Lien is the best security device  available for a construction service provider 
who is owed money . CLC ensures that Mechanic’s Liens are fi led properly and timely.

We have a full staff of experienced sales associates who can evaluate your case and advise you on the most 
expeditious and cost-effective way to resolve it. Our claim recovery specialists have over 30 years of combined 
experience in the resolution of all manner of construction disputes. 

For a free evaluation of your case please, contact a lien recovery specialist at:

134 West 29th Street, Floor 11

New York, New York  10001

Tel: (212) 967-5242  Fax: (212) 967-5292

www.ConstructionLienConsultants.com

STA Profi le: Construction Lien Consultants, LLC
continued from page 5

Welcome New Members:

Victor M. Ramos

Vica Industries, Inc.

99 Baver Drive

Oakland, NJ 07436

Tel: 201-337-4226

Fax: 201-337-4377

victorr@jblanco.com

Eddie Dayan

Republic Capital Group, LLC

5519 New Utrecht Avenue

Brooklyn, NY 11219

Tel: 718-972-5454

Fax: 718-972-5588

edayan@rcgny.com

Mark Bobb

Bobtek Electrical Corporation

9204 Avenue L

Brooklyn, NY 11236

Tel: 718-763-2563

Fax: 718-241-0729

bobtek@bobtekelectricalcorp.com
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fi led the payment bond with the County Clerk and who may now be liable for the subcontractor’s attorney’s 

fees.     

Prior to the summer of 2009, this law was referenced in a single case wherein the court determined that a claim 

for violating G.O.L. 5-322.3 was non-arbitrable.  However, last summer the application of G.O.L. 5-322.3 was a 

central issue of a New York case.  The court held that the claimant did not establish its entitlement to recover 

on the payment bond and was not entitled to attorney fees under G.O.L. 5-322.3 due to the failure of the 

owner to fi le the payment bond with the County Clerk.  However, the holding does affi rm the corollary, that a 

subcontractor which ultimately prevails against the payment bond should be entitled to recover attorneys fees 

against the owner who did not fi le the bond.

A contractor may recover from attorney’s fees from a payment bond surety in connection with public 

improvement projects. New York State Finance Law § 137(3)(c) provides:  “In any action on a payment bond 

furnished pursuant to this section, any judgment in favor of a subcontractor or material supplier may include 

provision for the payment of interest upon the amount recovered from the date when demand for payment 

was made pursuant to the labor and material payment bond and provided further that the court may determine 

and award reasonable attorney’s fees to either party to such action when, upon reviewing the entire record, 

it appears that either the original claim or the defense interposed to such claim is without substantial basis in 

fact or law.”  This statute applies to public payment bonds required under the New York State Finance Law.

This law, while imposing a high threshold for the recovery of attorney’s fees has similarly been underutilized.  

The author of this article has obtained for his client attorneys fees pursuant to N.Y.S. Finance Law § 137(3)

(c) in a successful litigation against a payment bond surety.  There has been scant law in connection with 

this matter.  In one instance, the contractor was denied relief under this law because the surety properly 

questioned the contractor’s claim which was supported by delivery tickets appearing more than once and some 

tickets indicated that material was delivered to different job sites.  However, a court awarded attorneys fees to 

a prevailing subcontractor in an action on a contractor’s payment bond where there was no plausible ground 

for the surety’s defense that a change order under which the subcontractor performed services fell outside the 

surety’s obligations under the bond.

Therefore, a contractor who familiarizes himself with these two statutes may be fortunate in being awarded 

attorneys fees in a successful litigation, where most other contractors would bear the cost of its litigation.

Michael is a graduate mechanical engineer who has worked as project engineer on numerous public and 

private construction projects over the past ten years. He is a construction attorney who has given frequent 

lectures to both contractors and attorneys on various construction law topics.   Mr. Ganz may be reached at 

(516) 822-4400.

The Recovery of Attorney’s Fees in Claims Against Payment 
Bonds on Private and Public Improvement Projects  
continued from page 9
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A SPECIAL PROGRAM DESIGNED TO REWARD MEMBERS 
WHO RECRUIT NEW SUBCONTRACTOR MEMBERS TO THE STA

STA MEMBERSHIP 
INCENTIVE PROGRAM2010

Subcontractors Trade Association
1430 Broadway, Suite 1600  •  New York, NY  10018  •  Tel:  (212) 398-6220  •  Fax: (212) 398-6224  •  www.stanyc.com

The Subcontractors Trade Association is pleased to announce a new incentive program designed to reward those who recruit 
new members in 2010. The following rewards will be offered to STA members for membership recruitment. Each new member 
can be applied to only one reward:

RECRUIT ONE NEW MEMBER TO THE STA:
RECEIVE TWO FREE TICKETS TO A BROADWAY SHOW

RECRUIT TWO NEW MEMBERS TO THE STA:
RECEIVE TWO FREE TICKETS TO A BROADWAY SHOW AND DINNER FOR TWO AT ANY 

NEW YORK CITY RESTAURANT

RECRUIT FOUR OR MORE MEMBERS TO THE STA:
ENJOY A THREE-DAY HOLIDAY FOR TWO AT THE BAHAMAS OR LAS VEGAS, INCLUDING AIR, HOTEL 

AND MEALS ON THE STA!

START RECRUITING NEW MEMBERS TODAY!  Please contact the STA office for promotional materials.
The STA Membership Incentive Program begins April 1, 2009 and ends April 30, 2010.

ADVERTISEMENT

Expert guidance and innovative solutions to help you evaluate your
risk management, business continuation and employee benefit needs.

05-2582 ©2009 The Northwestern Mutual Life Insurance Company, Milwaukee, WI (NM). Patrick DiCcerbo is an Insurance Agent of NM. 9048-581

For Your Business and Its Future.

Patrick DiCerbo
CLU,® ChFC,® AEP, CLTC
Financial Representative
(518) 690-7961
patdicerbo.com



March 2010 17

Is it Time to Convert to a Roth?
continued from page 11

to consider that you may need to pay estimated taxes to avoid underpayment penalties.

3. Can I pay the tax from my IRA funds?

It’s really an issue if you don’t have the cash to pay the tax without hitting your IRA account. If you withhold 

taxes it reduces the amount of the conversion. For example if you convert $50,000 and have $10,000 withheld 

for federal tax then your conversion is $40,000 and you are deemed to have taken a distribution from your 

IRA account of $10,000. If you are under 59 ½ you are subject to the 10% early distribution penalty on the tax 

withholding. You could also have a problem if you change your mind (see #4).

4. Can I change my mind after the fact?

Yes you can. If you roll over the funds in 2010 you have until October 15, 2011 to “recharacterize” your 

conversion and switch back to your traditional IRA. If you want to convert again later you only have to wait 30 

days and until the next calendar year to convert again. If you withheld any tax from your conversion that isn’t 

part of the recharacterization and you would still have to pay tax on that amount.

5. What if my IRA value decreases after I convert, can I pay tax on the lower amount?

If you convert your $200,000 IRA and the value drops to $150,000 you still have to pay tax on the $200,000. 

However you can recharacterize your account (see #4) and put the funds back into your traditional account. 

Then wait and convert again at the lower amount. Clearly you must monitor the value of your account if you 

do convert.

6. Are there considerations that make sense?

If you anticipate 2010 being a lower income year than normal you should convert to use up lower tax brackets. 

If you have a large loss from your business that drives you into the 10 or 15% bracket it could be a good year 

to convert.

If you have a large estate and do not anticipate needing your IRA accounts it could be a good time to convert 

so you could pass the money along to your kids’ income tax free at death. By paying the tax now you could 

eliminate the double tax from future estate and income taxes.

7. The fi nal question

Do you think future tax rates will be higher than today’s tax rate? The decision to convert to a Roth all hinges 

on your ability to predict future income tax rates. Unless you are confi dent that you’ll be in a higher tax bracket 

at retirement, it doesn’t pay to accelerate your taxes and pay them decades early. So do you feel lucky?

David Sherwin CPA is the managing partner of Pellegrino & Sherwin LLP and the accountant to the STA. He 

may he reached at 914-345-5888.



STA Subcontractors News18

ADVERTISEMENT

Experienced      Responsive      Trusted
Committed to Our Clients       Built to Serve

As part of its Construction Law and Surety practice, KDVG offers a comprehensive range 
of services to subcontractors, general contractors, construction managers, developers, architects, 
engineers, design professionals, material suppliers and surety companies.

KDVG is a market leader in Construction Law, Fidelity and Surety Law, Labor and 
Employment Law on behalf of Management, Professional Liability and Errors and Omissions 
matters, Directors and Officers Liability Insurance Coverage and Monitoring, Architects 
and Engineers Liability, Commercial Litigation, Employment Practices Liability, Securities 
Litigation, Financial Industry Regulatory Authority Arbitrations and Cyber Liability.

Long Island • 516.681.1100
Andrew L. Richards, Partner 
Arichards@kdvglaw.com

Gary Wirth, Partner 
Gwirth@kdvglaw.com 

Matthew J. Minero, Associate 
Mminero@kdvglaw.com

New York City • 212.485.9600
Robert Wasko, Of Counsel 
Rwasko@kdvglaw.com 

New Jersey • 201.488.6655
Christopher Nucifora, Partner 
Cnucifora@kdvglaw.com

Andrew L. Richards, Esq.
Partner

Robert Mark Wasko, Esq.
Of Counsel

Gary Y. Wirth, Esq.
Partner

Matthew J. Minero, Esq.
Associate



March 2010 19

In our Construction Law practice, Kaufman Dolowich Voluck & Gonzo LLP (KDVG) offers a comprehensive range of 
services to subcontractors of all trades, general contractors, construction managers, architects, engineers, design 
professionals, material suppliers and surety companies.

KDVG can handle virtually any matter that arises in connection with any type of construction project – public or 
private. 

We provide full litigation and arbitration and legal services throughout the New York metropolitan area relating to:

• public and private construction project disputes; 

• analysis, preparation, prosecution and defense of construction claims including breach of contract, performance 
and payment bond, non-payment, defective work, mechanic’s liens and delay claims; and 

• commercial, labor and employment claims.

Our attorneys also draft, negotiate and review construction contracts, utilizing our experience as litigators to minimize 
risks that a client faces based on the terms of the contract. For example, we counsel clients who are involved in public 
improvement projects regarding the terms and conditions of their subcontracts and prime contracts. When a client 
cannot change the material terms of a contract for a public improvement project, our attorneys review the contract 
and advise the client of the conditions that require compliance during the course of construction. Such compliance 
reserves rights to various types of claims such as extra work claims and requests for time extensions. 

We handle litigation with emphasis on cost effectiveness and the client’s operational needs, regardless of the nature 
of the claim. We place our clients fi rst and develop strategies for early claim resolution either through settlement or 
through motion. 

KDVG is proud to be a member of STA with Andrew Richards and Gary Wirth as our representatives.

Andrew L. Richards, Esq. Partner

Andrew L. Richards has over 20 years of experience in Construction and Commercial Litigation. He represents trade/
sub-contractors, general contractors, construction managers, developers, architects, engineers, design professionals, 
suppliers and surety companies with respect to construction law. 

Andrew’s experience encompasses both private construction and public improvement projects. He drafts and 
negotiates construction contracts and advises clients during a project to avoid post-project litigation. In his Commercial 
Litigation practice, Andrew handles various types of claims including shareholder disputes, employment disputes, 
discrimination claims and fi nders’ fee claims.

Gary Y. Wirth, Esq., Partner

Gary Y. Wirth joined KDVG as a Partner with a wealth of experience in Construction and Surety Law. After a brief 

STA Profi le: Kaufman
Dolowich Voluck &
Gonzo LLP

continued on page 21
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period of employment with the United States Department of Interior, Gary worked for a major New York construction 
law fi rm for more than 24 years. His practice areas include Construction Claims, Surety, Fidelity, Bankruptcy, General 
Commercial Law and Corporate Law. He also handles the following matters: discrimination cases, OSHA, estate 
planning, real estate transactions and industrial development agency fi nancing.

Gary represents subcontractors, general contractors, sureties, material suppliers, owners, architects, engineers and 
design professionals in construction litigation cases, workouts and transactional matters. He litigates matters at trial 
and appellate levels in courts throughout the New York region and other parts of the country. He also presents 
seminars on various construction issues.

Christopher Nucifora, Esq., Partner

Christopher Nucifora concentrates his practice in the areas of Construction Law, Fidelity and Surety Law, Commercial 
Litigation and Media and Cyber Liability.

Chris has extensive experience litigating complex commercial matters in federal and state courts on behalf of 
contractors, sureties, architects, engineers and corporations; pursuing and defending performance; and resolving 
commercial and contract surety disputes from initial claim through trial. He also handles payment bond claims, 
defaults, termination and takeover claims, indemnity and subrogation, contract disputes, construction lien claims, 
prevailing wages claims, change order disputes, delay and acceleration claims, defect claims and design malpractice 
claims.

Robert Mark Wasko, Esq., Of Counsel

With more than 30 years experience as a trial attorney, Robert Wasko has successfully litigated cases in federal and 
state courts and at arbitration proceedings throughout the New York metropolitan area.

Bob concentrates his practice in Construction and Surety Law, Commercial Litigation, Real Estate and Corporate Law. 
He handles contract negotiations, claims, appeals and litigation for trade contractors, general contractors, architects, 
engineers, design professionals, material suppliers, real estate owners and developers.

Matthew J. Minero, Esq., Associate

Matthew J. Minero concentrates his practice in Construction and Surety Law. Matt represents trade/sub-contractors, 
general contractors, construction managers, architects, engineers, design professionals, material suppliers, sureties 
and developers on matters ranging from litigation to contract drafting. His experience encompasses both private 
construction and public improvement projects. He also represents manufacturers who allegedly have been negligent 
in the design, manufacturing and testing of their products.

STA Profi le: Kaufman Dolowich Voluck & Gonzo LLP
continued from page 11
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Green Building
Committee

TIRED OF WAITING FOR YOUR CHECKS 
TO CLEAR AT THE BANK?

Your Small Business Financial Solution

Licensed by the Superintendent of Banks pursuant to article 9-A of the Banking Law.                     Media by BlueSwitch.

WE PROVIDE 
IMMEDIATE CASH 
FOR CHECKS PAYABLE TO YOUR BUSINESS

Convenient Locations / Low Cost Service / Strictly Confidential

For more info call 718.972.5454 
or visit www.rcgny.com.

WHY RCG?

    for your checks to clear 
    at the bank

    bank fees

5 CONVENIENT LOCATIONS

149 Allen Street

41-22 College Point Blvd
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Back in late 2009 Mayor Michael R. Bloomberg signed into law landmark legislation to reduce greenhouse gas emissions 
from existing government, commercial, and residential buildings in New York City. The six point Greener, Greater Buildings 
Plan enacted as part of PLANYC, includes four bills that will reduce the city’s energy usage. The creation of a New York 
City Energy Conservation Code, the benchmarking of energy and water use performance, the upgrading of lighting during 
major renovation and the conducting of energy audits and retro-commissioning. In addition to the four pieces of legislation 
the plan includes two PlaNYC programs the will train workers for the new construction-related jobs that will be created, 
and help fi nance energy-saving improvements using $16 million in federal stimulus funding. 

This new legislation will impact how most subcontractors work today so it’s important that we understand the changes 
enacted.   

New York City Energy Code Bill (Int. No. 564-A)

Intro 564A creates the fi rst New York City Energy Conservation Code (NYCECC) Currently New York is one of 42 states using 
the standard energy code known as the International Energy Conservation Code (IECC). The problem however in the past 
is that the New York State Energy Code includes a loophole that allows buildings to perpetuate non-compliance systems 
if they perform renovations on less then half of a given building system. This legislation creates a NYC Energy Code that 
will close the loophole by requiring all buildings comply fully with the IECC for those portions of a system being renovated. 

Benchmarking Bill (Int. No. 476-A)

This legislation requires a benchmarking standard for all private buildings greater then 50,000 square feet or public building 
greater then 10,000 square feet. Benchmarking is the practice of evaluating a building’s energy effi ciency so a building 
owner can see how effi ciently their buildings function. Owners are required to input and submit information to the US 
Environmental Protection Agency Energy Star benchmarking tool. The benchmarking tool tracks and assesses the energy 
and water use of certain buildings relative to similar buildings. 

Lighting Upgrades and Sub-metering Bill (Int. No. 973-A)

The Lighting Upgrade Law requires owners of all buildings exceeding 50,000 gross square feet to upgrade their building 
lighting systems to energy effi cient systems by January 21st, 2025. 

This bill also requires owners or lessors of commercial tenant spaces in all buildings exceeding 50,000 gross square feet to 
install sub-meters in each tenant space larger then 10,000 gross square feet on or before January 21st, 2025.

Audits and Retro Commissioning Bill (Int. No. 967-A)

The Energy Audit Law requires owners of all building exceeding 50,000 gross square feet to conduct an energy audit of, 
and perform adjustments and corrections (retro commissioning) to the base buildings systems once every 10 years. To lead 
by example city buildings will also perform any building retrofi ts or capital improvements that will pay for itself within 7 
years. 

The infl ux of new “Green” technology and sustainable construction practices has increased the demand for training of 
contractors and construction workers. The city is working with labor, management and educators to identify the workforce 
needs and opportunities being created by this legislation. The STA Green Building Committee will continue to update its 
members on available training.  

NYC Greener, Greater
Buildings Plan

BY PAT GALLAGHER, VICE PRESIDENT OF ESTIMATING, BP MECHANICAL, CHAIR OF STA GREEN BUILDING COMMITTEE
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Board of Directors: 

JOSEPH AZARA
C.D.E. Air Conditioning

PETER CAFIERO
Island Painting 

MICHAEL D. CHAFETZ
MDC Construction Management, Inc.

JOHN A. FINAMORE
Jordan Panel Systems

MICHAEL CHECCHI
OMC Sheet Metal

JOHN DIERKS
Dierks Heating Company, Inc.

CRAIG GILSTON
Gilston Electrical Contracting

HENRY GOLDBERG
Goldberg & Connolly

DAVID HARRON
A/C Electric

STEPHEN LONDON
Commercial Electrical Contractors

MITCHELL MERDINGER
C.D.E. Air Conditioning

MONET MILAD
Milad Contracting Corporation

RAQUEL NUNEZ
Nunez Electric, Inc.

JOHN RAPAPORT
Component Assembly Systems, Inc.

RANDY RIFELLI
United Iron, Inc.

Subcontractors News
1430 Broadway - Suite 1600
New York, NY 10018

T: 212.398.6220
F: 212.398.6224

e-mail: subcontractorstrade@verizon.net
website: www.stanyc.com

Offi cers
Robert Samela, President
W. Scott Rives, Vice President
Jerry Liss, Vice President
Robert Ansbro, Treasurer
Robert Weiss , Secretary
Ronald S. Berger, Executive Director

Upcoming Events

Executive Committee Meeting
Thursday, Apil 8, 2010 – 8:00 AM 

General Board Meeting
Tuesday, Apil 13, 2010 – 5:30 PM 

Annual Construction Awards Night & 
Dinner Dance
Saturday, May 1, 2010 – 7:00 PM

Active Past Presidents

Fred Levinson

Arthur Rubinstein

Lawrence Roman

Gary Segal (Honorary)

Larry Weiss

Gregory S. Fricke, Jr. 

Alan Nathanson (Honorary)

Ronald S. Berger

OTHER OFFICES:
MANHATTAN, WESTCH-

GRASSI & CO.
CPAs & SUCCESS CONSULTANTSTM

WWW.GRASSICPAS.COM 

HEADQUARTERS:
JERICHO
516-256-3500 

OTHER OFFICES:
MANHATTAN, NEW JERSEY 
AND NORTH CAROLINA

AN INDEPENDENT MEMBER FIRM OF MOORE STEPHENS INTERNATIONAL LIMITED 
WITH OFFICES IN PRINCIPAL CITIES WORLDWIDE

A C C O U N TA B I L I T Y

Accountability...Grassi & Co.

GRASSI & CO - CPA’S & SUCCESS CONSULTANTS

"It is not only what we do, 
but also what we do not do, 
for which we are accountable."

MOLIERE
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