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As I was reading a copy of City Hall dated December 14, I read an editorial written by Commissioner Robert 
LiMandri regarding safety on jobsites.  I am sure that Mr. LiMandri’s intent is to encourage safety on all jobsites, 
and I applaud that.  I am concerned, however, that the methods being utilized to accomplish this good intention 
may not be as focused as they should be, and that they are placing an undue burden on our industry and those 
who work in it.

While I think that the information in the article may not be complete, I am sure that as reported, it is accurate.  
One must research some of the reasons and the statistics to reach their own conclusions about the safety of our 
industry.

A stop work order may be issued when an accident occurs on a jobsite.  The accident may be the result of a worker 
not following existing safety rules or, of course, it may be caused by inadequate safety rules established in the fi rst 
place.  In either case, apparently a “remediation” plan must be submitted to and approved by the Department of 
Buildings.  I understand that there have been situations where this process has taken weeks, if not months.  I am 
not sure why there needs to be a remediation plan if there are safety provisions in place that were merely ignored.  
I would think the remediation plan in this case would only need to be to reinforce the existing rules.

The ramifi cations of a stop work order, as Mr. LiMandri says in his article, “can result in costly delays,” “can 
halt any project” and “In these tough economic times, no one can afford that.”  The economic repercussions 
affect not only the building owner, but the general contractor (construction manager), the subcontractors, the 
workers, and even the local storekeepers who rely on the construction workers as customers.  All of this, perhaps 
because a worker chose to disregard an existing safety rule.  The individual, however, may escape with little or 
no consequence.  

We ask that the methods used to improve and enhance jobsite safety be re-visited so as not to have as drastic 
an effect on those who were not the cause of the problem and who have nothing to do with the remediation 
process.   We need to keep the construction industry a safe and vibrant part of New York City’s economic structure 
as it is one of the few remaining economic engines that drive this City.  This fact seems to be recognized in the 
same issue of City Hall in an article written by Mr. Seth Pinsky, President of the City Economic Development 
Corporation.  His article says that construction spending “will generate new jobs, improve the quality of life for 
the citizens of New York City and induce substantial direct and indirect economic benefi t.”  This is certainly true, 
but only if we keep this industry vibrant and healthy.  

If you get a chance, please read both articles.  If you can’t fi nd a copy, call the STA offi ce and they will help you.

Sincerely,

Robert A. Samela, President

ADVERTISEMENT
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New York City School Construction Authority: 

Why Haven’t Subcontractors Enjoyed the Benefi ts 

of Allowance Change Order Procedures?

The processing of change orders on public construction projects is all too often prolonged and arduous.  Nowhere has this 

been more so than at the New York City School Construction Authority (“SCA”).  Contractors have no choice but to perform 

the change order work before necessary forms and approvals are obtained, both due to strict contractual requirements, 

and to avoid delays and maintain schedules.  Furthermore, contractors and subcontractors alike often have to fund change 

order work themselves, despite the fi nancial strain this causes and the fact that public owners are fully responsible for the 

costs and fully capable of fi nancially underwriting their own projects.   

Along with failed close-out procedures, change orders have been the most frustrating aspect of doing business with the 

SCA.  It has been estimated that there are between $600 and $800 million worth of unprocessed change orders on past and 

pending SCA projects.  However, to its credit, the SCA has taken a step towards resolving the arbitrariness of its change 

order pricing and the seemingly insurmountable lag in change order processing.  

In surprisingly unheralded fashion, the SCA has altered its procedures for the issuing and handling of change orders.  

Essentially, the new procedure is designed to relieve contractors/subcontractors of having to fund change orders and to 

give them more time to negotiate a fair and fi nal price.  The Subcontractors Trade Association (“STA”) was instrumental 

in effecting this change, which appears in Article 7.04 of SCA’s Standard Contract and became effective for contracts 

advertised for bid after March 19, 2008.  It is genuinely surprising, therefore, to see how few contractors and subcontractors 

avail themselves of this reform. It is important, therefore, since it appears allowance change orders are not being issued 

in many instances, that subcontractors request/insist that their prime contractors, in turn, request/insist of the SCA that an 

allowance change order be issued, without fail, upon the issuance of an NOD. 

Pursuant to §7.04 of SCA’s General Conditions, whenever the SCA issues a Notice of Direction (“NOD”) for a change which 

increases the contract amount by $50,000 or more, the SCA must prepare an Allowance Change Order in the amount of the 

SCA’s estimation of the increased cost.  

The SCA will then make progress payments for up to 80% of the Allowance Change Order amount.  The SCA will not, 

however, make any progress payments for the performance of any Allowance Change Order after ninety (90) days from 

the issuance of the NOD, unless and until the contractor submits a detailed cost proposal regarding the NOD within 90 days 

from the issuance of the NOD.  (§7.04(E)).   

Section 7.04(f) provides that a “fair and reasonable evaluation” of the contractor’s cost proposal will then result in 

negotiations over the fi nal amount of the Change Order.  That section further provides that “[a] Change Order will be 

issued to resolve the difference, if any, between the Allowance Change Order amount and the fi nal amount negotiated 

between the SCA and the Contractor,” and that the fi nalized Change Order will constitute the total settled amount for the 

costs resulting from an NOD.  

This is in stark contrast to the previous procedure whereby contractors themselves had to fund the work specifi ed in change 

continued on page 5

BY HENRY L. GOLDBERG, MANAGING PARTNER, GOLDBERG & CONNOLLY, ESQS.
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orders, and had only 15 days to respond to the SCA with a revised price.  Now, under the new procedure, contractors can 

at least negotiate the fi nal price with the SCA, with a signifi cant percentage of the cost of the work already approved for 

payment.  

G&C Commentary:  Notwithstanding the SCA’s good intentions and the mandatory language of Article 7.04 that “an 

Allowance Change Order will be prepared” in the applicable circumstance, it appears that the SCA is not using Allowance 

Change Orders as extensively as intended.  However, because many contractors and subcontractors do not fully understand 

their contractual rights, the SCA’s failure to follow its own new, mandatory procedures has gone virtually unchallenged. 

You, in concert with experienced counsel, need to be your own best advocate.  Public contracting is diffi cult enough. You 

must affi rmatively assert all of your known rights.  If you are an SCA contractor or subcontractor, it is incumbent upon you 

to be aware of what is or is not available to you.  If an NOD is issued that increases your contract amount by $50,000 or 

more, that should trigger your efforts to implement Article 7.04 of the SCA Standard Contract.  As indicated above, it is a 

mandatory provision not left to the discretion of the SCA’s Change Order Department.  

A future article will discuss recent reforms and closeout procedures at the SCA as well.

New York City School Construction Authority: 
continued from page 3

STA Adds Two More Proposals to 2010
Legislative Program
The Subcontractors Trade Association’s Legislative Committee has approved two additional proposals to include as part of 

STA’s legislative program for 2010.  This will bring the total number of bills in STA’s legislative program to seven.

The fi rst new proposal would allow subcontractors on private projects to fi le a lien for unpaid retainage up to 90 days after 

the retainage was due to be released.  Current law permits a lien to be fi led up to 8 months after the subcontractor last 

performed work or furnished materials to the project.  Unfortunately, for many subcontractors, particularly early fi nishing 

subs, retainage is often held by the owner until the entire project has been completed, which may come long after the 

normal 8-month period for fi ling a lien has expired.  This proposal would allow a subcontractor to fi le a lien for such unpaid 

retainage, even if the subcontractor had long since completed its work and was well beyond the normal 8-month statute 

of limitations for fi ling a lien. 

The second new proposal would put limitations on change orders on public projects.  First, it would limit the value of change 

orders (in the aggregate) a public owner may issue to no more than the value of the original contract.  This is intended 

to prevent public owners from abusing the change order process in order to get a signifi cant amount of additional work 

done by contractors or subcontractors at generally low contractual rates for overhead and profi t.  This proposal would 

also provide that if pending or unapproved change orders exceed 10% of the original contract or subcontract amount, the 

contractor or subcontractor would have the right to refuse to perform additional extra work until all previous pending 

change orders had been converted into approved, billable change orders.  This would compel all parties to move forward 

with the approval and payment of change orders during the course of the project rather than delaying things until the 

end of the job, when public owners can batch all changes into a single negotiated package that is “leveraged” against the 

contractor and subcontractors.    

Both of these new proposals have been submitted for introduction during the coming 2010 legislative session.
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A SPECIAL PROGRAM DESIGNED TO REWARD MEMBERS
WHO RECRUIT NEW SUBCONTRACTOR MEMBERS TO THE STA

STA MEMBERSHIP
INCENTIVE PROGRAM2010

Subcontractors Trade Association
1430 Broadway, Suite 1600  •  New York, NY  10018  •  Tel:  (212) 398-6220  •  Fax: (212) 398-6224  •  www.stanyc.com

The Subcontractors Trade Association is pleased to announce a new incentive program designed to reward 

those who recruit new members in 2009. The following rewards will be offered to STA members for membership 

recruitment. Each new member can be applied to only one reward:

RECRUIT ONE NEW MEMBER TO THE STA:

RECEIVE TWO FREE TICKETS TO A BROADWAY SHOW

RECRUIT TWO NEW MEMBERS TO THE STA:

RECEIVE TWO FREE TICKETS TO A BROADWAY SHOW AND DINNER FOR TWO AT ANY 

NEW YORK CITY RESTAURANT

RECRUIT FOUR OR MORE MEMBERS TO THE STA:

ENJOY A THREE-DAY HOLIDAY FOR TWO AT THE BAHAMAS OR LAS VEGAS, INCLUDING AIR, HOTEL 

AND MEALS ON THE STA!

START RECRUITING NEW MEMBERS TODAY!  Please contact the STA offi ce for promotional materials.

The STA Membership Incentive Program begins April 1, 2009 and ends April 30, 2010.

2010



January 2010 7

 

Association of Master Painters &
Decorators of New York, Inc.

2010 OFFICERS & DIRECTORS

Offi cers  Companies      Titles

Peter Cafi ero  Island Painting, Inc.     President

Rad Jelcic  R.A. Target Painting, Inc.    1st Vice President

Faisal Almahdi Newport Painting & Decorating Co., Inc.  2nd Vice President

Dino Erbeli  Mid Manhattan Painting Co.   Treasurer

Todd Nugent  T.F. Nugent, Inc.     Chairman of the Board

Directors      Companies

Arnold Bell      Roebell Painting Co.

Herb Carlo      USA Painting & Decorating

Stuart Feld      Bond Painting

Peter Gisondi      Peter Gisondi & Co.

Jerry Haber      W&W Glass Systems

Randy Pearlman     Albert Pearlman, Inc.

Frank Rasizzi      Hemlock Associates, Inc.

Gordon Roth      Roth Painting

David Stross      Premium Painting

Alternate Directors     Companies

Michael Levine     L&L Painting Co., Inc.

Angelo Lopes      Antovel Gelberg Painting & Wallpapering, Inc.

JoAnn Sanchez Miano    Carabie Corp.

Peter Silverstein     Herman Levin Decorating Co.

Neil Singh      Fine Painting & Decorating, Inc.
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VISIT US AT 
WWW.PARKAVEBUILDING.COM 
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New Lead Rule Affecting Renovation 
Projects Becomes Effective in April

Beginning on April 22, 2010, new regulations issued by the Environmental Protection Agency (EPA) will require 

contractors performing renovation, repair and painting projects that disturb lead-based paint in homes, child 

care facilities and schools, built before 1978, to be certifi ed by EPA after completing a training program and 

follow specifi c work practices to prevent lead contamination.  Contractors must also provide owners and 

occupants of these facilities with EPA’s lead hazard information pamphlet Renovate Right: Important Lead 

Hazard Information for Families, Child Care Providers, and Schools.  

Under the rule, child-occupied facilities are defi ned as residential, public or commercial buildings where 

children under age six are present on a regular basis.  The requirements apply to renovation, repair or painting 

activities.  The term “renovation” includes, but is not limited to, the removal, modifi cation or repair of painted 

surfaces or painted components (e.g., modifi cation of painted doors, surface restoration, window repair, 

surface preparation activity–such as sanding, scraping, or other such activities that may generate paint dust); 

the removal of building components (e.g., walls, ceilings, plumbing, windows); weatherization projects (e.g., 

cutting holes in painted surfaces to install blown-in insulation or to gain access to attics, planning thresholds 

to install weather-stripping); and interim controls that disturb painted surfaces.  A renovation performed for 

the purpose of converting a building, or part of a building, into target housing or a child-occupied facility 

is a renovation under the rule.  The rule does not apply to minor maintenance or repair activities where less 

than six square feet of lead-based paint is disturbed in a room or where less than 20 square feet of lead-

based paint is disturbed on the exterior.  Firms performing renovations must retain all records necessary to

demonstrate compliance for a period of 3 years.  For more information about this new regulation, go to

www.epa.gov/lead/pubs/renovation.htm.

Welcome New Members:
Denise Groneman

Certifi ed Site Safety, Inc.

2975 Westchester Avenue,

Suite 114

Purchase, NY 10577

Tel: 914-437-5454

Fax: 914-437-5455

pglanatasio@certifi edsafety.com

Jonathan Fogelman

Airfl ex Industrial, Inc.

965 Conklin Street

East Farmingdale, NY 11735

Tel: 631-752-1219

Fax: 631-752-1309

sales@airfl exind.com

HVAC

Chris Hansen

A&J Washroom Accessories

509 Temple Hill Road

New Windsor, NY 12553

Tel: 845-562-3332

Fax: 845-562-3391

chris.hansen@ajwashroom.com
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NYS Continues Crackdown on
Employee Misclassifi cation

STA members are advised that New York State’s Joint Enforcement Task Force on Worker Misclassifi cation has 
continued its efforts to crack down on employers who misclassify employees as independent contractors or pay 
their workers off the books.

At a December 9, 2009 meeting of the Construction Committee of the Business Council of NYS, representatives 
of the Task Force reported on their enforcement activities since the Task Force was created by Executive Order 
in 2007.  The Task Force includes representatives of the Department of Labor, the Department of Taxation 
& Finance, the New York City Comptroller’s Offi ce, the State Attorney General, the Workers’ Compensation 
Board, and the Workers’ Compensation Fraud Inspector General.

Misclassifi cation as an independent contractor occurs when a worker who meets the legal standards for 
classifi cation as an employee is instead misclassifi ed as an independent contractor.  In New York State, whether 
a worker should be classifi ed as an employee or independent contractor is dependent on what is called the 
“common law test.”  The essential elements of the common law test involve determining whether the worker 
is subject to the control and supervision by the employer and rendering services that are an integral part of the 
employer’s business or whether the worker is genuinely involved in an independent business offering services 
to the public and assuming the profi t and risk of providing services.  

Unreported employment or “off-the-books” work is a form of misclassifi cation that involves employees who 
are paid “off-the-books” and are not reported at all for tax and other fi nancial purposes.  Some of these 
employees may work for businesses that do not register with state and federal taxation agencies or do not have 
workers’ compensation insurance.  Others work for businesses that register with state and federal authorities 
but under report the number of workers employed by the business.

At the December 9th meeting, it was reported that since its inception, the Task Force has identifi ed 12,300 
instances of employee misclassifi cation and discovered over $157 million in unreported wages.  This has resulted 
in the assessment of over $4.8 million in unemployment taxes and over $1 million in unemployment insurance 
fraud penalties, over $12 million in unpaid wages, and over $1.1 million in workers’ compensation fi nes and 
penalties.

More specifi c to the construction industry, the Task Force reported that 46 “joint enforcement sweeps” have 
been conducted: 20 in the Metropolitan New York City area and 26 in Upstate New York.  These sweeps, 
which primarily involve construction jobsites, have resulted in investigations of 291 businesses.  Completed 
unemployment insurance audits in 163 of these investigations show 7,789 misclassifi ed workers and over $86 
million in unreported remuneration, and has resulted in the assessment of over $2.5 million in additional 
unemployment taxes and over $1 million in unemployment insurance fraud penalties.  The joint enforcement 
sweeps have also led to the issuance of twenty-seven workers’ compensation stop work orders, the assessment 
of $642,250 in civil penalties for failure to maintain workers’ compensation coverage and the assessment of 
$467,000 in civil penalties for the intentional misrepresentation of payroll leading to premium fraud.  All 
sweep cases in which elements of fraud have been found have been referred for possible criminal violations.  

continued on page 23



STA Subcontractors News12

ADVERTISEMENT

Experienced      Responsive      Trusted
Committed to Our Clients       Built to Serve

As part of its Construction Law and Surety practice, KDVG offers a comprehensive range 
of services to developers, general contractors, construction managers, subcontractors, 
architects, engineers and other design professionals, material suppliers and surety companies.

KDVG is a market leader in Construction Law, Fidelity and Surety Law, Labor and 
Employment Law on behalf of Management, Directors and Officers Liability, Insurance 
Coverage, Employment Practices Liability, Professional Liability, Errors and Omissions 
Liability, Commercial Litigation and Cyber Liability.

www.KDVGLAW.com

 
Arichards@kdvglaw.com

 
Gwirth@kdvglaw.com 

 
Mminero@kdvglaw.com

 
Cnucifora@kdvglaw.com

 
Rwasko@kdvglaw.com
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Show Me
the Money!

Jerry McGuire, the movie sports agent, was able to show the money to his client.  The purpose of this article is to give you 

some possible resources that may be able to show you the money that you may need to operate or expand your business.

I. The Industrial Development Agency “IDA”:

The New York City Industrial Development Agency (“IDA”) provides companies with bond fi nancing or tax benefi ts to 

acquire or create capital assets, such as purchasing real estate, constructing or renovating facilities, and acquiring new 

equipment.  For example, the IDA loaned NY Law School approximately $66 million for construction of a new school 

facility.  In another instance a subcontractor that I had represented wanted to improve its existing warehouse facility.  With 

very little paperwork and cost, we closed this loan.  The loan was at a very favorable interest rate.  Examples of other IDA 

fi nanced Projects are at JFK Airport, the WTC and Hearst Tower.

The following is a list of programs administered by the IDA through which construction projects have been fi nanced in 

recent years.

A. BOND PROGRAMS:

 1. Recover NYC Program

 2. Manufacturing Facilities Bond Program

 3. Exempt Facilities Bond Program

 4. Empowerment Zone Facilities Bond Program

 5. New York Liberty Bond Program

B. INCENTIVE PROGRAMS:

 1. The Small Industry Incentive Program (SIIP)

  and Industrial Incentive Program (IIP)          

These programs enable subcontractors to acquire, construct or renovate facilities for their own use with real estate tax 

reductions, mortgage recording tax waivers and sales tax exemptions on purchases of materials used to construct, renovate 

or equip facilities. 

continued on page 15

BY GARY WIRTH, ESQ., PARTNER, KAUFMAN DOLOWICH VOLUCK & GONZO, LLP, ROBERT MARK WASKO, ESQ. 
AND MATTHEW MINERO, ESQ., CO-AUTHORS
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The experience to face
THE UNPRECEDENTED. 

    Projects on hold. Shrinking  
  surety markets. An economic  
change order. Are you ready 
         for what’s next?

JOE TORRE, MANAGER

J.H. Cohn’s Construction Industry Group
Through our 90-year history, J.H. Cohn has 
guided contractors through 16 economic 
recessions and 17 recoveries. We’ve earned 
the confidence of bonding professionals and 
our clients’ trust. The professionals in our 
Construction Industry Group can guide you 
through these uncertain times. And position 
you to build your recovery.

Member of Nexia International, a worldwide network 
of independent accounting and consulting fi rms.

Call 1-877-704-3500 or visit www.jhcohn.com
Offi  ces in New Jersey, New York, Connecticut, and California
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 2. Hudson Yards Program:

  (a) Under IDA’s Uniform Tax Exemption Policy, IDA can grant benefi ts to certain commercial construction 

projects in the Hudson Yards area of Manhattan.

  (b) State law requires the IDA to hold a public hearing (with notice published 30 days prior) before providing 

assistance.  The publication of the notices for the public hearings (http://www.nycedc.com/FinancingIncentives/NYCIDA/

PublicHearingNoticeSchedule/Pages/PublicHearingNoticesSchedules.aspx) is an excellent resource for ascertaining what 

IDA funded projects are on the horizon.

  (c) For more information about applying for IDA fi nancing, or for information about IDA sponsored projects, 

contact the Agency at (212) 312-3600, email them at NYCIDA@nycedc.com or visit their website (http://www.nycedc.com/

FinancingIncentives/NYCIDA/Pages/IDA.aspx).

II. The Small Business Administration “SBA”:

 (a) Although the United States Small Business Administration (“SBA”) does not make direct loans to small business, 

it does help to make money available by offering guarantees to lenders and to sureties.  There are numerous specialized 

programs, several of which are of special interest to subcontractors.  Among them are the basic loan program known as 

a 7(a) loan.  These loans are available through commercial lenders, in part guaranteed by the SBA, and may be used for 

diverse purposes such as working capital, procurement of machinery and equipment, furniture and fi xtures, land and 

buildings, leasehold improvements and debt refi nancing.  

 (b) A second program of value to subcontractors is the Surety Bond Guaranty (SBG) Program.  This program helps 

subcontractors who cannot obtain bonds through regular commercial channels.  The subcontractor applies for a bond 

through an agent or surety company and furnishes certain SBA forms to the surety.  The surety processes the application 

and then passes it on to the SBA.  If the qualifi cations are met, the SBA will guarantee that the SBA will assume a percentage 

of the loss in the event that the subcontractor breaches the terms of the contract, thereby giving the surety incentive to 

furnish the bond.  Ordinarily, the SBA can guarantee bonds on contracts up to $5 million (up to $10 million in some cases), 

covering bid, performance and payment bonds.  Under this program, the size standard for the small subcontractor is $31 

million in average annual receipts for heavy and civil construction and $13 million for specialty trades.

 (c) There are also venture capital programs administered by the SBA’s Small Business Investment Company (SBIC) 

and what is known as the 504 loan program which guarantees loans which are primarily for real estate purchase and 

development.

 (d) For more information on these and other SBA programs, visit the SBA’s homepage at http://www.sba.gov/index.html,

write to US Small Business Administration, 409 3rd Street, SW, Washington, DC 20416 or call the SBA Answer Desk at 1-800-

U-ASK-SBA (1-800-827-5722).  You may also want to contact the SBA Procurement Center (212) 264-4395.

III. The New York City Economic Development Corporation “EDC”:

 (a) Formed in 1991 by the merger of the New York City Public Development Corporation and the Financial Services 

Corporation of New York City, the New York City Economic Development Corporation (NYCEDC) is also responsible for 

economic development.

Show Me the Money!
continued from page 13

continued on page 17
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 (b) NYCEDC leverages partnerships between the public and private sectors; provides expert business, economic and 

policy advice to the City, not-for-profi t and for profi t companies; funds private and public projects; provides or helps 

locate fi nancing opportunities and other resources for starting or expanding business; assists businesses in identifying 

tax reductions, credits and incentives available for business development; and maintains a vendors list in order to notify 

companies of potential contracting opportunities as they become available. 

 (c) The NYCEDC homepage at http://www.nycedc.com/Pages/HomePage.aspx provides more information about 

what it does.  NYCEDC can be reached by phone at (212) 619-5000, by mail at New York City Economic Development 

Corporation, Attention: Intake, 110 William Street, New York, New York 10038, or by email. 

IV. Grants:

Some quick points are as follows:

 (a) Federal, State and private funds are also available as grants.  Finding and applying for such grants can be time 

consuming, but the benefi t of obtaining “free” money may make the search worthwhile.  Fortunately, there are some tools 

available to help subcontractors to locate and apply for grants.

 (b) The Federal Grants Wire (www.federalgrantswire.com) allows one to browse Federal grants by name, subject 

area, applicant type (including subcontractor), Federal agency and assistance type.  

 (c) Another useful site is the Catalog of Federal Domestic Assistance (CFDA) which provides a full listing of all Federal 

programs available to State and local governments, domestic public, quasi-public, and private profi t and nonprofi t 

organizations, specialized groups and individuals.  This site is located at www.cfda.gov.

 (d) Other sites with similar information are Government Grant (http://governmentgrant.com), Grants Web (www.

srainternational.org/sra03/grantsweb/index.cfm), and Grants.gov (www.grants.gov).  For New York State sources of 

grants, the New York State Government Information Locator (GILS) has a page linking to websites with information about 

grants available in New York State, which can be found at www.nysl.nysed.gov/ils/topics/grants.htm.  

 (e) Private foundations make funds available, primarily to advance the specifi c purposes of the foundation.  There 

are some online resources which can aid in searching for privately funded grants.  The Foundation Center (www.

foundationcenter.com) has a link to a page entitled “Find Funders” which helps to identify and locate funding sources.  

Another on-line resource is Grantsmanship Center (www.tgci.com) which links to a page entitled “Funding Sources” where 

one can obtain a list of funding sources by State.

V. Miscellaneous Other Resources:

• Long Island Development Corp. (866) 433-5432

• Small Business Development Center:

 - Stony Brook (631) 632-9070

 - Farmingdale, (631) 420-2765

• Nassau County: http://www.nassaucountyny.gov

• Suffolk County: www.co.suffolk.ny.us/Sections/doing%20business/Bids%20and%20Proposals.aspx

Show Me the Money!
continued from page 15

continued on page 19
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Costing and Service Management to Payroll, Accounts 

Receivable and Project Management.

We are your local computer technology specialist for the 
Construction, Manufacturing and Distribution Industries.

Technology Solutions

MAS 90 MAS 200 MAS 500

Get Involved!

Join a Committee Today.

1430 Broadway - Suite 1600
New York, NY 10018

T: 212.398.6220
F: 212.398.6224

www.stanyc.com
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• New York State:  www.ogs.state.ny.us/BU/PC/PSG.asp.

VI. Parting Thoughts:

Walter Beal, the Vice-President of Operations for Marson Contracting Co., Inc. (a construction manager and general 

contractor our fi rm represents), has predicted that the future looks bright.  This is based upon Marson’s book of business 

for the year 2010 and continuing thereafter.  As Mr. Beal said to me, “AMERICA IS NOT GOING OUT OF BUSINESS.”

Last, but surely not least, we wish you and your loved ones a healthy, happy and prosperous New Year!

If you have any questions about any of the foregoing, do not hesitate to contact our fi rm (KDVG).

Show Me the Money! 
continued from page 17

Report Site Safety Incidents

As per 3310.8.2 (7) of the New York City Building Code, Site Safety Coordinators and 

Managers must immediately report incidents to the Buildings Department.

The following incidents must be reported:

• Any fatality

• Any injury to a member of the public

• Any worker injury requiring EMS treatment or hospitalization

• Any worker fall (except for slips and trips)

• Any property damage – public or private

• Any material failure or collapse

• Any falling material or debris

Site Safety Notifi cation: (212) 566 - 3199
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 Larry Roman Pat Gallagher Raquel Nuñez  Gary Segal Jerry Liss John Rapaport

ADVERTISEMENT

Green Building
Committee
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Most contractors examine plans and 

specifi cations when they bid construction 

projects but frequently fail to carefully 

examine the general and special 

conditions of the proposed construction 

contract, particularly the notice 

provisions required for making claims for 

extra or additional work, or for delay and 

or interference with the progress of their 

work.  Further it appears that contractors 

and subcontractors are more likely to 

ignore required notice provisions on 

private jobs than on public jobs.  Ignoring 

required notice provisions on either 

public or private projects is likely to cost 

subcontractors money that they should 

not lose.  Every subcontractor should have 

a claims program in place for both public 

and private jobs.  The fi rst aspect of claims 

procedure is recognitions of conditions 

that will cost extra time or money.  The 

second step is record keeping so that you 

establish a record of the resulting delay 

or interference and the costs resulting 

from such conditions.  Equally important 

and frequently ignored are the notice 

provisions set forth in the contract 

documents such as general conditions, 

special conditions or the actual contract 

provisions.  In any event, failure to give 

notice may result in a failure to recover 

money that you were entitled to recover.  

A good example of such an unfortunate 

situation occurred in a recent case 

decided on appeal in the Appellate 

Division, First Department where the 

Appellate Court reversed the decision of 

the Supreme Court, New York County by 

upholding the contract requirement that 

a written notice of claim had to be given 

by the subcontractor to the construction 

manager within 15 days of the occurrence.  

The subcontractor failed to give the 

appropriate notice.  Previously the New 

York courts ruled more strictly on public 

jobs and more leniently on private jobs, 

believing public projects required more 

protection.  Here the appellate court 

reversed the lower courts lenient decision 

and found the contract language clearly 

required a notice of claim to be fi led with 

the construction manager within 15 days 

of the happening of the event causing 

delay on the job.

Previously the courts were more 

concerned with preserving the public 

funds, ie. the public treasury, of the 

town, city or state and applied the notice 

of claim provisions strictly where the 

claim was ultimately made against such 

public owner. Now the warning has been 

made in the Northgate case where the 

New York Supreme Court followed the 

more lenient rule on a two million dollar 

claim and allowed the claim even though 

the subcontractor failed to follow the 

15 day notice of claim provision under 

the construction contract.  On appeal 

to the appellate division, the central 

question was whether the construction 

contract required that a written notice 

of claim had to be given within 15 days 

of the event under the provisions of 

the contract.  The lower court declined 

to  enforce the contract on the grounds 

that the requirement had been waived 

by the construction manager’s oral 

direction to perform extra hours. The 

appellate division on appeal rejected 

the lower court’s decision and held 

that the 15 day notice provision under 

the construction contract constituted a 

condition precedent to recovery forcing 

the dismissal of the subcontractor’s 

claim.  Previously  the notice provision 

rules were more strictly construed on 

public jobs and less strictly construed on 

private jobs.  The lesson to be learned: 

Subcontractors should establish a claims 

program and the contractual rules 

concerning such cases should be followed 

strictly whether the project was a public 

or private job.  Previous decisions to the 

contrary treating private jobs less strictly 

than public jobs should be ignored. The 

Northgate case is a vivid warning to follow 

contractual notice of claim provisions on 

both private and public projects.   See 

the Apellate Division First Department 

decision in Northgate Electric v. Barr & 

Barr, Inc. Index No. 603772/07, 2009 NY 

Slip op. 2733, (April 9, 2009) See also 16 

AD 3d 813, 791 NYS 2d 196.

BY JAY KUSHNER, ESQ., COUNSEL, ALVY & TABLANTE, LLP AND STA LEGAL COUNSEL

L E G A L  L O G

Notice of Claim is Usually
Required at both Public and 
Private Construction Projects

Mr. Kushner is Of Counsel to the law 

fi rm of Alvy & Tablante, LLP.  He may 

be reached at (516) 328-7181.
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Many of the cases have been referred for prosecution to the New York State Attorney General’s Offi ce and to 
District Attorneys throughout the State.  In addition, all sweep cases in which misclassifi cation was found have 
been referred to the New York State Department of Taxation and Finance for assessment of state income tax 
owed.  Audits have also been sent to the Internal Revenue Service.

The Task Force further reported that an additional 1,118 misclassifi cation investigations have been initiated 
based on tips, information sharing among agencies, and hotline calls.  617 completed unemployment insurance 
investigations have shown 4,565 misclassifi ed workers and $71 million in unreported remuneration.  These 
cases have also resulted in over $2.3 million in additional unemployment insurance taxes.    

Finally, the Task Force indicated that the current state of the economy makes enforcement of employment laws 
even more essential because of what misclassifi cation costs the state in lost revenues.  As such, the construction 
industry can expect vigorous enforcement to continue.

NYS Continues Crackdown on Employee Misclassifi cation
continued from page 11

Marla Simpson Announces City-Wide Project Labor 
Agreements at the BTEA’s Annual Meeting of the 
Board of Governors

Marla Simpson, Director of the Mayor’s Offi ce of Contract Services (MOCS) addressed the BTEA’s Annual 
Meeting of the Board of Governors on January 14, 2010.  Marla spoke about the City-Wide Project 
Labor Agreements and Apprenticeship Requirements.  She indicated the “Key Reasons for Negotiating 
PLAs: direct labor cost savings, avoiding delays, permitting fl exibility in work schedules, and ensuring a 
reliable source of skilled and experienced labor. “ The following Mayoral Agencies will participate in this 
program: 

Specifi ed New Construction: DDC, DSNY, DPR and DEP building / plants within New York City.  

Programmatic PLA for Building Rehabilitation, Renovation & Repair: DDC,DCAS,DSNY,DPR,ACS,DFTA, 
DHS, DOC, DOHMH, HRA, FDNY and NYPD. 

Also under discussion is HPD “gut renovation” of “TIL” apartment buildings.

The PLAs for at least the fi rst six months of bidding at the major construction agencies with PLAs (DCAS, 
DDC, DEP, DPR and DSNY); will include the “New York City’s pilot language (“damages for delay”) allowing 
the contractor to make claims against the City for delays will be in effect for all contracts where the PLA 
applies”. 

This City-Wide Project Labor Agreement will provide over $13 Billion in new construction work for the 
industry.
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Board of Directors: 

JOSEPH AZARA
C.D.E. Air Conditioning

PETER CAFIERO
Island Painting 

MICHAEL D. CHAFETZ
MDC Construction Management, Inc.

JOHN A. FINAMORE
Jordan Panel Systems

MICHAEL CHECCHI
OMC Sheet Metal

JOHN DIERKS
Dierks Heating Company, Inc.

CRAIG GILSTON
Gilston Electrical Contracting

HENRY GOLDBERG
Goldberg & Connolly

DAVID HARRON
A/C Electric

STEPHEN LONDON
Commercial Electrical Contractors

MITCHELL MERDINGER
C.D.E. Air Conditioning

MONET MILAD
Milad Contracting Corporation

RAQUEL NUNEZ
Nunez Electric, Inc.

JOHN RAPAPORT
Component Assembly Systems, Inc.

RANDY RIFELLI
United Iron, Inc.

Subcontractors News
1430 Broadway - Suite 1600
New York, NY 10018

T: 212.398.6220
F: 212.398.6224

e-mail: subcontractorstrade@verizon.net
website: www.stanyc.com

Offi cers
Robert Samela, President
W. Scott Rives, Vice President
Jerry Liss, Vice President
Robert Ansbro, Treasurer
Robert Weiss , Secretary
Ronald S. Berger, Executive Director

Upcoming Events

Executive Committee Meeting
Thursday, February 4, 2010 – 8:00 AM 

Board of Directors Meeting
Tuesday, February 9, 2010 – 5:30 PM

General Membership DIinner Meeting
Wednesday, February 24, 2010

Active Past Presidents

Fred Levinson
Arthur Rubinstein
Lawrence Roman
Gary Segal (Honorary)
Larry Weiss
Gregory S. Fricke, Jr. 
Alan Nathanson (Honorary)
Ronald S. Berger

OTHER OFFICES:
MANHATTAN, WESTCH-

GRASSI & CO.
CPAs & SUCCESS CONSULTANTSTM

WWW.GRASSICPAS.COM 

HEADQUARTERS:
JERICHO
516-256-3500 

OTHER OFFICES:
MANHATTAN, NEW JERSEY 
AND NORTH CAROLINA

AN INDEPENDENT MEMBER FIRM OF MOORE STEPHENS INTERNATIONAL LIMITED 
WITH OFFICES IN PRINCIPAL CITIES WORLDWIDE

PROFICIENCY
GRASSI & CO - CPA’S & SUCCESS CONSULTANTS

Proficiency...Grassi & Co.

”People do not decide to become  
extraordinary they decide to  
accomplish extraordinary things.”

SIR EDMUND HILLARY



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


