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P R E S I D E N T ’ S  M E S S A G E

CONSTRUCTION LAWYERS

“ K N O W I N G T H E L A W - K N O W I N G T H E P E O P L E ”

The G & C Building
66 North Village Avenue
Rockville Centre •New York 11570
516.764.2800 • Fax 516.764.2827
www.goldbergconnolly.com

CONTACT

Henry L. Goldberg
Managing Partner
hlgoldberg@goldbergconnolly.com

You may not be aware of it, but the 2008 Building Code for the City 
of New York (and the new Fire Code), effective July 1, 2008, has a 
new requirement.

Smoking on any construction or demolition site is strictly prohibited. 
The contractor, the owner and/or other relevant parties (you, the 
sub-contractor) can be fi ned from $1,200.00 to $2,400.00 per person 
caught smoking per occurrence. We can only assume that if one of 
our employees is caught smoking and the GC is fi ned, we will be 
backcharged accordingly.

As for my company, A.C. Associates is not only informing our 
employees that there is no smoking allowed on our jobsites, but we 
are posting no smoking signs on our tool boxes and in our shanties in 
an effort to ensure compliance with this regulation.

The Buildings Department (Best Squad) as well as the Fire Department 
will be looking for violators! Let’s face it, this will be an easy way for 
them to generate money, improve safety, and protect workers and 
the public.

If this information helps any of you avoid a fi ne, you have then saved 
more than it costs to be a STA member.  Just another benefi t to being 
a part of the Subcontractors Trade Association.

Sincerely,

Robert A. Samela, President
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The 2008 Building Code, effective July 1, 2008, requires contractors to maintain safe conditions at building sites 
and provides that construction operations affecting fi re prevention comply with the New York City Fire Code. (See 
Building Code sections 3301.1.2 and 3303.7.) As per section 1404.1 of the new Fire Code, effective July 1, 2008, 
smoking on any construction or demolition site is strictly prohibited.

Department inspectors will issue violations when they determine that individuals, including workers, are smoking 
on job sites. Inspectors will also issue violations for failure to post appropriate no smoking signs on site. These 
violations may be issued to the contractor, the owner, and/or other relevant parties and will carry initial penalties 
from $1,200 to $2,400.

In addition, in order to ensure compliance with the above provisions, the Department strongly recommends that 
contractors, sub-contractors and appropriate site safety personnel do the following:

Prominently display no-smoking signs;• 

Remove all ashtrays;• 

Inform individuals smoking on the job site that they are not in compliance with the law and may be • 
subject to fi nes and penalties; and

Instruct individuals found smoking to immediately extinguish any smoking materials.• 

Smoking on construction sites can create unnecessary dangers and can compromise the safety of construction 
workers, fi rst responders and the public. The new New York City Construction Codes and the Fire Code create 
safeguards that will continue to improve fi re and construction safety while protecting workers and the public.
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INNOVATIVE.
we create new ways to keep your business financially sound.

Allied North America is an insurance brokerage unlike any other. The only major national firm that’s focused exclusively on 
construction, we’re not just one of this industry’s largest independent insurance and surety brokers, we’re among its leading 
innovators.  From our strategic surety bond solutions to the only risk management consulting business created solely for 
contractors, builders and owners, we’ve built our business by offering better ways to protect yours. Allied North America: Risk 
management specialists for the construction industry.

1-866-525-3606 |  www.alliedna.com

Chairman & CEO
Allied North America

BILL MARINO
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As a member of the New York State Subcontractors 
Trade Association, members have the ability to obtain 
their Workers’ Compensation coverage, generally at a 
much lower cost, through our Association Sponsored 
Safety Group.  The Safety Group offers a maximum 
up-front discount of 25%, lower New York State 
Assessments (5.5% verses 13.4% for private carriers) 
and a dividend projected at approximately 25%.  
Additionally, our Safety Group is written through 
the State Insurance Fund and no participating STA 
policyholder will ever be responsible to pay more than 
their own guaranteed cost premium. This is a critical 
difference when compared with what is happening 
with failing Self Insured Group Trusts. These Trusts 
are to assess their members with Special Assessments 
to fund Trusts’ short falls resulting from unfunded 
liabilities. These unfunded liabilities are reportedly 
projected to be in the hundreds of millions of dollars. 

Recently, many STA Members have contacted us with 
questions regarding the failures and assessments of 
several of the Self Insured Group Trust Programs which 
are originated and managed out of upstate New York. 
These Trusts are now a risky alternative to purchasing 
workers’ compensation insurance through a private 
carrier, which is backed by the NYS Guarantee Fund or 
the State Insurance Fund, with its guaranteed backing 
by the State of New York. 

Until the early 1990’s, Group Self Insurance was a 
scarcely used method of insuring one’s statutory 
obligation to provide workers’ compensation 
coverage.  Issues such as joint and several liability, 
required deposits with the Workers’ Compensation 
Board of cash, securities, surety bonds or irrevocable 
letters of credit and the length of time participants 
have exposure to future assessments deterred many 
employers from considering self insuring their workers’ 
compensation exposure.

Throughout the 1990’s, workers compensation costs 
were rising.  In an effort to offset the rising cost and 
to obtain a competitive advantage, many employers 
gravitated to Group Self Insured Trusts.  Between 1990 

and 2004, the number of Group Self Insured Trusts and 
the number of participating employers grew by more 
than 600%. Unfortunately, it is reported that many 
employers were not properly informed by their brokers 
or the Self Insured Fund Administrator of all the risks 
involved with being insured in a Self Insured Trust. 
Perhaps, some ignored these risks to obtain favorable 
pricing. Employers will now have to ask themselves if 
they were properly advised by their brokers of all the 
potential ramifi cations. 

As of September, 2003 there were 65 Group Self Insured 
Trusts compared to ten in 1990. In addition, 34 out of these 
65 Trusts were found to be underfunded by The New York 
Workers Compensation Board (WCB), which is responsible 
to supervise and oversee them. In response to the critical 
funding issues of the Trusts, the Workers’ Compensation 
Board issued stricter guidelines and accounting 
procedures. This included termination of several Group 
Self Insured Trusts, and Special Assessments to fund the 
short falls of the terminated and underfunded Trusts. It 
is anticipated that the unfunded liabilities will be in the 
hundreds of millions of dollars.  This will be compounded 
by the decision of fully funded Trusts that are electing to 
dissolve because of the funding problems and charges, 
especially the application of the Special Assessment. This 
has drawn negative responses from many within the self 
insured community who feel Group Self Insured Trusts have 
now become un-competitive. It is reported that the WCB 
will continue to issue Special Assessments against past and 
current members of both existing and terminated Trusts 
until the last claim is paid on all the terminated Trusts.

As previously stated, the members of the New York State 
Subcontractors Trade Association have the ability to obtain 
their Workers’ Compensation coverage through our own 
Association Safety Group and never be responsible to pay 
more than their own guaranteed cost premium. Anyone 
currently in one of these upstate Workers Compensation 
Trusts or in a private carrier and seeking a secure 
competitive alternative, should contact the Association 
Executive Director Ron Berger. 

Safety Group 560

The Failure of Self Insured Trusts; 
Your STA Safety Group to 
the Rescue
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STAOP- ED ONE SUBCONTRACTOR’S PERSPECTIVE

RHYMES WITH ORANGE (105945) © HILARY B. PRICE. KING FEATURES SYNDICATERHYMES WITH ORANGE (105945) © HILARY B. PRICE. KING FEATURES SYNDICATE

WHEN THE CITY SAYS... “You’re way over our budget” YOU ASK THE CITY...“Yes, but 
how much did you have in your bid for...”

No damage for delay clause? • 

Contingencies for everything we should have known”?• 

MBE/WBE requirements?• 

Slow payments?• 

Escalation?• 

Extended Safety requirements?• 

Closeout and punchlists that never end?• 

Change orders that need to be fi nanced for months or years? • 

New ways that will be invented to cost us money? • 

You can bet the engineer’s estimate has nothing in his bid for these items.  But you do, because you have 
been “BURNED” enough times in the past not to let it happen again! 

D O I N G  B U S I N E S S  W I T H  T H E  C I T Y  O F  N E W  Y O R K
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Continuity Planning – 
Don’t Leave Home 
Without It

An Owner or Prime Contractor often takes the position that their contractors claims have been waived and released 

due to the contractor’s execution of partial and fi nal waivers and releases. This is true for partial and fi nal waivers 

and releases which are executed by contractors who sign releases in order to obtain interim and fi nal monies as well 

as reduction in retainage. It is standard for both public and private owners to require their contractors to execute 

partial waivers and releases in order to receive progress payments. However, a contractor and subcontractor would 

be wise to thoroughly review the releases before they are executed and specifi cally and clearly reserve their claims. 

In certain instances, a contractor/subcontractor will be provided with a space to insert a list of claims that are not to 

be released by the waiver and release which creates additional concerns as discussed below. 

Financial ruin can quickly result from a business owner’s untimely death or disability in the absence of a continuity 
plan. Construction contractors, especially those engaging in public work, must be concerned with protecting their 
families’ fi nancial security and with satisfying the concerns of sureties, insurance carriers, lenders, project owners 
and employees. Effective coordination of all parties’ interests requires time, resources, proper execution and the 
right professionals. Properly designed and implemented, a continuity plan is a critical multi-purpose business tool 
that promotes a company’s strategic growth and development while ensuring its successful survival in the event of 
a catastrophe.

Consider the following hypothetical scenario:

Alan Goode is 45 years old and sole owner of A. Goode Contractor, Inc. His company has successfully executed public 
projects for 15 years, has a net worth of $12 million and employs 25 people. Recently, the fi rm’s surety company 
expressed concern over the lack of a continuity plan. Goode thought about implementing one, but, unsure of how 
to begin, he put it off and chose to address more immediate matters instead. 
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BY KEVIN ELLMAN

continued on next page
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Driving home one night, Goode’s vehicle is struck and he 
and his wife tragically succumb to resulting injuries. The 
Goode children are too young to take over the business 
and without a strong business partner’s leadership or 
a clear management contingency plan, the company’s 
employees start to panic. The fi rm’s reputation for 
excellence makes competitors eager to use the chaos 
to recruit numerous employees. Many accept tempting 
offers, including the two best project engineers, three 
head estimators and the controller. 

The dwindled staff can neither keep up with projects in 
progress nor maintain the offi ce’s operations. The fi rm’s 
remaining jobs are soon defaulted and claims are fi led 
against the surety. Cancellation of insurance follows and 
creditors come to collect on defaulted loans and other 
debts. Within nine months of Goode’s passing, estate 
taxes of approximately $4 million are due. The fi rm is 
now bordering on insolvency and the children cannot 
sell the business for anywhere near its previous full value 
nor is there suffi cient life insurance available to pay the 
estate taxes. Mr. Goode’s failure to anticipate the worst 
has left his children to face hardship and strife, instead of 
the bright future he had intended for them.

All parties involved with A. Goode Contractors, Inc. and 
its collapse, from surety and insurance carriers to lenders, 
project owners and employees, must now all share in the 
fi nancial consequences. Clearly, this example illustrates 
how critical it is for business owners to have a properly 
designed continuity plan that will protect the fi nancial 
integrity of the business and thus the interests of all 
parties involved. 

What follows are examples of some of the elements that 
may be incorporated into a continuity plan, keeping in 
mind that each business requires a plan tailored to meet 
its specifi c needs:

Buy/Sell Agreements – • Buy/Sell Agreements are 
critical in cases where there are multiple owners. They 
can be designed to specifi cally address when, how, 
to whom, and at what price ownership passes under 
various circumstances. A properly designed buy/sell 
agreement can avoid having surviving partners and 
family spending years in court embroiled in expensive 
legal battles over business interests.

Estate Tax Planning – • Estate taxes can decimate a 
business without sound planning. It is essential that 
appropriate wills, trusts and insurance are put into 
place in advance, so that the business passes in an 
orderly fashion to the intended heirs and there is 
suffi cient liquidity to pay taxes without putting undue 
fi nancial stress on the business. As essential, proper 
Estate Tax Planning serves as a vital business tool. It 

encourages lenders and sureties to confi dently fi nance 
and support the continued growth of the company.

Managerial Succession Plans – • Managerial Succession 
Plans are critical to all businesses regardless of 
ownership structure. Whether the business is to 
be retained for the surviving family, run by the 
surviving partner(s), sold to new owners or sold to 
the employees, it is essential that the key executives 
are motivated to stay with the business for the long 
term. Lenders and sureties, in particular, want to 
know that the key operating executives will stay 
on to complete all work in progress in the event of 
a disaster. It goes without saying that a stable and 
committed executive team is always an invaluable 
benefi t to a business. 

Project Completion Plans – • Project Completion Plans 
outline how work in progress will proceed from the 
point of loss through completion and close-out. 
Project owners and surety and insurance carriers are 
keenly interested in this provision.

Asset Transfer Strategies – • Asset Transfer Strategies 
use various gifting techniques to keep the business 
owner’s assets within the family and to reduce 
potential estate taxes. 

Integrating all elements into a properly tailored continuity 
plan so that there are no gaps and confl icting instruments 
can be challenging. It is important, therefore, to have a 
lead advisor coordinating all roles including surety and 
insurance agents, wealth managers, attorneys, CPAs 
and bankers to make sure that the entire team works 
together in support of the owner’s objectives. Also, 
a continuity plan is a living document that must be 
regularly administered and updated to ensure that the 
plan’s provisions continue to address and secure the 
business owner’s objectives as they change over time.

A continuity plan serves as a vital business tool by 
addressing strategic planning and growth management in 
detail and consequently boosting credibility and capacity 
in surety bonding and banking. As important, without 
it, the potential for severe consequences looms over a 
contractor’s business, family and other stakeholders. A 
continuity plan should be considered by all successful 
contractors to be an indispensable and critical investment 
in their business. 

Securities and Investment Advisory Services offered through NFP 
Securities, Inc. a Broker/Dealer, Member FINRA/SIPC and a Federally 
Registered Investment Advisor. Wealth Preservation Solutions, 
LLC is a member of Partners Financial, a division of NFP Insurance 
Services, Inc., which is a subsidiary of National Financial Partners 
Corp (NFP), the parent company of NFP Securities, Inc.
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Labor Law 240, 
One More Time

BY JAY KUSHNER, ESQ., STA LEGAL COUNSEL

L E G A L  L O G

In a recent decision rendered in the 
Supreme Court, and reported in the 
New York Law Journal just this past 
August, Sections 240 and 241 of the 
Labor Law were implicated one more 
time in a “fall from a ladder” case.  

The decision consumed one and a 
half full pages in the New York Law 
Journal, a daily professional journal 
larger in page size than the New 
York Times.

Construction contractors and 
subcontractors know these 
sections impose a virtually 
absolute responsibility to provide 
protection to persons working on 
a construction site.  

The contract documents used by 
the parties in this case contained 
well-fashioned language indicating 
solid knowledge of the statutory 
scheme enacted for the protection of 
construction workers at the site.  Yet 
the unlikely occurred one more time.  
The injured worker was installing 
fi re proofi ng around the pipes in a 
hospital building owned,  operated 
and controlled by a New York City 
public corporation.  New York City 
owned the land upon which the 
hospital was being built.  The worker 
testifi ed that he was hurt when his 
ladder moved forward and he fell 
to the ground.  The worker wore 
no safety devices and testifi ed there 
were no workers nearby to hold the 
ladder which he said was shaky.  A 

supervisor at the job site testifi ed 
that the worker did not complain 
about the ladder and further that the 
worker told him that he had jumped 
to the ground from the third step and 
was hurt when he fell to the ground.  
These facts were memorialized in a 
report of the accident without any 
statement of a defi ciency in the 
ladder used by the injured worker.  

The Court denied the plaintiff 
worker’s motion for summary 
judgment, the plaintiff apparently 
sure of a successful result.  In review 
of the facts the Court stated that it 
could be found as a matter of fact 
that the worker was the sole cause of 
his injuries and that no other party to 
the scene was responsible.  

It appears that a good look by a 
careful Judge will sometimes take at 
least some of the sting out of statutes 
imposing “absolute” liability.

The Court stated that the core 
objective of Section 240 is proper 
protection of construction workers.  

Therefore, a non-delegable duty 
is imposed upon all responsible 
entities to protect construction 
workers not just with scaffolds, but 
with “such other” devices as to give 
proper protection to such workers.  
When a construction worker is not 
provided with “proper protection” 
and is injured as a result of one of the 
hazards that Section 240 was enacted 

to eradicate general common law 
defenses are not available and 
absolute liability is imposed on all 
responsible entities.  However, the 
Court stated that it has been made 
abundantly clear that Section 240 
“does not give absolution” to the 
plaintiff when he is the sole cause of 
his injury.  

It is important in these cases that the 
Court or the jury in a jury case, hear 
the facts in a careful and complete 
presentation.  When injury is caused 
solely by the plaintiff’s own conduct, 
the concept of “absolute liability” 
is not entirely “absolute” as in this 
case where the Court found that the 
injured worker could have sustained 
his injuries solely as a result of his 
own acts.

The decision denied a motion for 
summary judgment and so it is 
possible that in an actual trial the 
plaintiff might yet succeed or perhaps 
settle the case.  Nonetheless, only a 
complete and careful consideration 
of all the facts will result in an 
“absolute” fair and just result in a 
case involving “absolute” liability.
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Subcontractors Beware – 
How Contract Notice 
Requirements and 
Signing Releases May 
Negate Your Claims 

An Owner or Prime Contractor often takes the position that their contractors claims have been waived and released 

due to the contractor’s execution of partial and fi nal waivers and releases. This is true for partial and fi nal waivers 

and releases which are executed by contractors who sign releases in order to obtain interim and fi nal monies as well 

as reduction in retainage.  It is standard for both public and private owners to require their contractors to execute 

partial waivers and releases in order to receive progress payments. However, a contractor and subcontractor would 

be wise to thoroughly review the releases before they are executed and specifi cally and clearly reserve their claims. 

In certain instances, a contractor/subcontractor will be provided with a space to insert a list of claims that are not to 

be released by the waiver and release, which creates additional concerns as discussed below.  
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BY MARVIN SCHECHTER, ESQ., MANAGING PARTNER, TUNSTEAD & SCHECHTER
P A R T  2 

N O T I C E  R E Q U I R E M E N T S
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While there is New York case law holding that the signing 
of a release acts as a waiver of claims, New York has a 
small but signifi cant body of case law which addresses 
the rights of a contractor to fi le claims after executing a 
release. If the releases are construed by the court as “mere 
receipts of payment,” a contractor’s claims will not be 
waived. This may result by showing that notwithstanding 
the release, the contractor was subsequently paid for 
claims pending prior to the release or that the parties’ 
course of conduct indicated that the releases did not 
intend to release the claims. However, if these factors are 
not suffi ciently demonstrated by the contractor, a Court 
will likely uphold the validity of the release and bar the 
contractor’s claims. 

In a recently decided case, a subcontractor, in order to 
be paid its monthly progress payment, executed monthly 
waivers and releases which waived and released all 
prior claims.  The Court noted that the language of 
the release would normally operate as a release of the 
subcontractor’s claims. However, the subcontractor was 
able to demonstrate to the Court that it was subsequently 
paid for pending claims that were theoretically released 
by releases. The Court construed the releases as “mere 
receipts of payment” and held that the subcontractor’s 
claims were not released by its execution of the releases. 
However, there are cases that hold the other way.  It is 
important for a contractor or subcontractor to avoid this 
situation by carefully reviewing the release and striking 
out language in the release which releases the unpaid 
claims they wish to preserve.  Moreover, the contractor 
and subcontractor must make certain that the release 
does not also release unpaid retainage or contract 
balance, which might have been withheld under the 
terms of the contract, by changing the release to provide 
that the release does not apply to unpaid retainage and 
unpaid contract balance as well as its claims and pending 
change orders.

In certain releases used by both public and private 
owners as well as contractors, the releases contain a 
space wherein the contractor or subcontractor has the 
opportunity to list the claims that it wishes to preserve.  
In connection with this type of release, a note of caution 
is warranted. Because these forms of release provide a 
space in which the contractor/subcontractor may list their 
claims, a Court is more likely to bar recovery of the claims 
that are not listed. A Court will also be more likely to bar 
recovery of claims where the contractor/subcontractor 
unintentionally fails to fi ll in the space with their claims. 
The Court’s reasoning is that the space in the release in 
which to insert claims alerts the contractor/subcontractor 

that it has the obligation and opportunity to list their 
claims and that the claims not listed are thereby waived.  
The Court’s reasoning is that owners and prime contractors 
are entitled to know the outstanding and potential claims 
that exist when the release is executed.

Certain releases state that the contractor/subcontractor 
waives all claims unless they have previously provided 
proper written notice of the claims. It would be wise for 
the contractor/subcontractor to strike this language out, 
if possible, because they often have not given written 
notice of claims as required by the rigorous and onerous 
provisions of the contract and/or subcontract.   

If a contractor or subcontractor cannot reserve their 
claims in the release, they should not sign the release 
unless they are prepared to waive their claims.  Once 
the release is signed without reservation of claims, the 
claims are generally considered by the Court as being 
waived unless very special circumstances exist and even 
then, waiver or non-waiver depends on the discretion of 
the Court. 

Both contractors and subcontractors often fail to review 
successive releases because they typically are in the same 
form throughout the project. However, we have seen 
owners and prime contractors add or delete language in 
their release forms during the project without notifying 
the contractor/subcontractor. Therefore, it is advisable 
for both contractors and subcontractors to review each 
release carefully.     

continued from page 13
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2001 Marcus Avenue, Suite S265  
Lake Success, NY 11042
(516) 256.4444
www.gcmsystemsllc.com

Full construction accounting systems from Estimating, Job 
Costing and Service Management to Payroll, Accounts 

Receivable and Project Management.

We are your local computer technology specialist for the 
Construction, Manufacturing and Distribution Industries.

Technology Solutions

MAS 90 MAS 200 MAS 500

 
KEVIN M. GARY 

 

ROBERT M. WASKO 
 

GARY Y. WIRTH 
 

www.tlggr.com 

A NEW YORK LAW FIRM SPECIALIZING IN 
CONTRUCTION LAW FOR OVER 45 YEARS 

 
 

100 JERICHO QUADRANGLE 
SUITE 309 

JERICHO, NEW YORK 11753-2702 
TELEPHONE: (516) 240-8900 
FACSIMILE: (516) 240-8950 
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Paul Miller, President and Kevin Ellman CFP, CEO Wealth Preservation Solutions

WEALTH
www.wpsllc.net

Helping contractors accumulate
                                and preserve wealth 

What are the 10 costliest mistakes

Wealth Preservation Solutions, LLC.
257 E. Ridgewood Avenue, Suite 305
Ridgewood, NJ 07450
201.632.2020

Securities and Investment Advisory Services offered through NFP Securities, Inc. a Broker/Dealer, Member NASD/SIPC and a Federally Registered Investment Advisor. Wealth Preservation Solutions, LLC 
is a member of PartnersFinancial, a division of NFP Insurance Services, Inc., which is a subsidiary of National Financial Partners Corp (NFP), the parent company of NFP Securities, Inc.

ESTATE PLANNING    BUSINESS SUCCESSION    EXIT PLANNING    ASSET MANAGEMENT 

many contractors make?

Announcing the Wealth Preservation Solutions

Provided at no charge  to all STA members

If you would like to learn how the Candid Snapshot might help 
you avoid the 10 costliest mistakes many contractors make, 
please call Kevin Ellman at (201) 632-2022. 

And as a result, you will find out one of two things:
Your plan is in good order.  Or...

You will learn how you could improve your overall 
Wealth Management Program.

The candid snapshot is a simple report that will 
give you an objective analysis of your current: 

Estate Plan
Business Succession Plan 
Exit Plan 
Investment Plan

$
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Board of Directors Meeting
Tuesday, October 7, 2008 – 5:30 PM

Former Active STA Presidents
Fred Levinson
Arthur Rubinstein
Lawrence Roman
Larry Weiss
Gregory S. Fricke, Jr. 
Alan Nathanson (Honorary)
Ronald S. Berger

OTHER OFFICES:
MANHATTAN, WESTCH-

GRASSI & CO.
CPAs & SUCCESS CONSULTANTSTM

WWW.GRASSICPAS.COM 

HEADQUARTERS:
LAKE SUCCESS
516-256-3500

OTHER OFFICES:
MANHATTAN, WESTCHESTER, 
CHARLOTTE, NC

AN INDEPENDENT MEMBER FIRM OF MOORE STEPHENS INTERNATIONAL LIMITED 
WITH OFFICES IN PRINCIPAL CITIES WORLDWIDE

A C C O U N TA B I L I T Y

"Good men prefer 
to be accountable."

MICHAEL EDWARDS Accountability...Grassi & Co.

GRASSI & CO - CPA’S & SUCCESS CONSULTANTS
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