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Our 2005
Legislative Program

SEVERAL MONTHS AGO “NESCA”,
the Albany Chapter of our State
association filed an amicus brief in
connection with Gomez Electrical
Contractors, Inc. v. Bast Hatfield,
Inc., a legal case heard in Albany,
NY dealing with a slight twist on
the use of contingent payment
language in subcontracts. 

The focus of  NESCA’s brief
concerned payment language in
the subcontract which essentially
stated that in the event the owner
failed to pay the general contrac-
tor, the subcontractor agreed to
accept the assignment of the gen-
eral contractor’s lien rights in lieu
of any legal remedies directly
against the general contractor.
The actual contract language
reads as follows:

Coming off its 34th legislative success during 
the 2004 session, the Subcontractors Trade
Association (STA) has adopted its legislative
program for the 2005 session of the New York
State Legislature. This program will feature 
bills that provide Subcontractors on public work
projects in New York State with ability to recover
delay damages, to earn interest on retainage for
private projects and to reform the strict liability
provisions in Sections 240/241 of the Labor Law.
STA’s 2005 program consists of a variety of
proposals intended to protect the rights of
construction industry subcontractors and
suppliers as follows:

A WIN FOR
THE GOOD

GUYS!

continued on page 4 continued on page 2



STA Committees

Business Practice Interchange 
(BPI) & Networking:

Robert Samela 201-939-6866

Insurance & Bonding:
Robert Spadaccia 914-769-2220

Dinner Dance & Journal:
Fred Levinson 718-961-9600

Membership Committee:
Greg Fricke 212-244-8878

Legislative:
Arthur Rubinstein 718-417-0600

Public Agencies:
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School Construction Authority (SCA):
Fred Levinson 718-961-9600

Architects & Engineers:
Ron Berger 212-398-6220

Business Development:
Jerry Liss 718-728-0600

We wish all of our members and friends the best of everything in the coming New Year.

We look for a major increase in work opportunities and continued success in solving the
problems of our industry through dialogue and legislation.

We look forward to working in our partnering relationships with other construction related
associations, Labor unions and Trade associations through STAC and coalitions formed to
answer a particular problem facing our industry. We will continue to work with City, 
State and Federal Building agencies to solve the Subcontractors problems.

Our Legislative Program for 2005 is spelled out in our lead article on page one of this
newsletter. We have also opened a dialogue with Mayor Bloomberg’s office, Comptroller
Thompson and the Corporation Council to address needed changes (article 26 of the 
standard city contract and the problem of extraordinary material cost increases).

We will continue to be your voice where an individual will not be heard. As ambitious as 
this may sound it’s only the tip of the iceberg.

We will persevere and we will succeed: as long as we have your continued support, we will 
not go away until the job is done.

Very truly yours,

Fred Levinson
President
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President’s Message: Seasons Greetings to ALL
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Contractor’s right to file or
enforce a lien and therefore was
barred for the reasons articulated
in the West-Fair case.

This was a nice win for both
Gomez Electrical Contractors
and all other New York State sub-
contractors because the judge’s
decision short-circuits one of the
more “creative” ways general
contractors have been attempt-
ing to circumvent the West-Fair
case and transfer the risk of
owner non-payment from the
general contractor to subcontrac-
tors. If anyone would like a copy
of Judge Benza’s decision, please
call the STA office. 

agrees that it will accept in 
satisfaction of any sums due it
from BHI in such situations
such sums as may be recovered
from the Owner through 
the pursuit of the Lien Law
remedies.”

NESCA argued that this type
of payment language was void and
unenforceable in New York State
in accordance with the 1995 Court
of Appeals decision in West-Fair
Electric Contractors v. Aetna
Casualty and Surety Company.

On December 8, 2004; State
Supreme Court Judge Louis C.
Benza held in favor of Gomez
Electrical Contractors, Inc. and
granted Gomez’s motion for
summary judgment.  Judge
Benza found that the Bast Hat-
field payment language effective-
ly waived Gomez Electrical

“In the event that the Owner
fails to pay BHI, in whole or in
part, any sums due under the
general contract, which sums
include sums as may be due to
SUBCONTRACTOR from BHI,
SUBCONTRACTOR acknowl-
edges and agrees that it shall
accept in full satisfaction of its
payment rights the assignment
from BHI to SUBCONTRAC-
TOR all of BHI’s lien rights
against Owner, to the extent of
the unpaid sum due to SUB-
CONTRACTOR.  BHI shall in
all respects cooperate with
SUBCONTRACTOR in pur-
suit of such assigned lien rights
and shall execute such other
further documents as may be
necessary to permit SUBCON-
TRACTOR to pursue such lien
remedy. SUBCONTRACTOR

continued from page 1

A Win For the Good Guys
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An Essential Priority for the
Subcontractor

Every construction subcon-
tractor faces the challenge of
dealing with claims emanating
from a variety of circumstances,
which occur on both private and
public projects. However, not
many subcontractors establish
an active and efficient program
to deal with such potential
claims, which may involve sub-
stantial sums of money.

Efficient procedures form the
foundation of a strong construc-
tion company as well as a suc-
cessful claims program. It is the
subcontractor’s right to seek
recovery of valid claims. The high
costs of labor and material, as
well as the “cost” of borrowed
money make it essential that sub-
contractors have a coherent and
active claims policy.

In past years, many subcon-
tractors were reluctant to assert
claims for delay, disruption or
interference with the orderly
progress of work. It was an
unpopular subcontractor who
made claim that the owner, the
general contractor, or the engi-
neer or architect was responsible
for delay, design failure, failure to
coordinate or the necessity to
perform extra or additional
work. The economic environ-
ment is such that a subcontractor
courts financial disaster if it fails
to seek recovery of valid claims
arising out of conditions, which
were unanticipated at the time
the job was bid.

If I were challenged to describe
the basics of claims administration
in three words, I would use the fol-
lowing: (1) Recognition; (2) Notifi-
cation; and (3) Documentation.

Early recognition of potential
claims is essential to a successful

claims program. Too frequently
the subcontractor becomes aware
of disruptions, delay or interfer-
ence with the orderly progress of
the work, only when it appears
that he has spent far more money
than anticipated. Early recogni-
tion of potential claims and
changed conditions is a key to
both a successful claims program
as well as the operation of a 
successful contracting business.
The failure to recognize disrup-
tive conditions, which increase a
subcontractor’s costs, can spell
financial failure.

Once having become aware of
the conditions giving rise to
increased costs, it is essential that
written notification be given in
accordance with the procedures
spelled out in the contract docu-
ments. Recoverable claims may
be diminished or lost entirely by
failure to give prompt notifica-
tion as is usually required under
the contract documents.

Documentation is the back-
bone of successful claims presen-
tation. Construction lawyers are
commonly confronted with situa-
tions where subcontractors recite
a variety of conditions which gave
rise to extra costs and expense
and which would otherwise be
recoverable, only to find that
there is little or almost no compe-
tent documentation supporting
the subcontractor’s claims. It fre-
quently becomes necessary to vir-
tually perform a project “autopsy”
to adequately relate the subcon-
tractor’s increased costs to specif-
ic conditions that occurred on the
project. The subcontractor knows
he has been wronged, his attorney
knows that the basis of the com-
pensable claim exists, but it

becomes extremely difficult, if not
impossible, due to the lack of ade-
quate documentation, to make a
clear and orderly presentation of
specific delays, disruptions or
changed conditions and relate
each to its impact on the job and
the resulting increased cost of
performance. While the task of
maintaining adequate records
during the course of the job may
appear burdensome, it is as nec-
essary as drafting, estimating,
and the many other functions
required for a successful opera-
tion. The failure to adequately
document claims will often result
in either an unsatisfactory settle-
ment or a total failure to recover.
The lack of proper records cer-
tainly increases the cost of claims
presentation and prevents early
and fair settlement.

Early recognition of potential
claims and compliance with con-
tractual requirements of notifica-
tion require that construction
company personnel have a work-
ing knowledge of the contract
documents. Frequently, job
supervisors have an inadequate
knowledge of the contract docu-
ments and will be unaware that a
particular condition may consti-
tute the basis of a compensable
claim. Very commonly, compe-
tent field personnel will struggle
to overcome difficult field condi-
tions, which were unanticipated,
without prompt notification to
management. Of course, a field
super or job foreman is expected
to use his experience and ingenu-
ity to deal with existing job condi-
tions. He should, however, have a
good working knowledge of the
contract provisions, the plans and
specifications, so that he not only

successfully confronts the prob-
lem at the project, but will also
promptly notify home office man-
agement of such conditions to
obtain appropriate instruction
and cause required notification to
be given. Prompt recognition and
notification can then lead to
arrangements for special record-
ing and attribution of extra costs
incurred after the disruptive con-
ditions are first encountered.

Frequently, extra work will be
performed under changed condi-
tions, without prompt notifica-
tion to the owner’s representative,
the architect or engineer. When
compensation is sought to be
recovered, the owner or his repre-
sentative will complain that he
was not given notification and
was deprived of the opportunity
to make a choice as to how the
work should proceed. Contract
documents, almost universally,
require that notification be given
before a subcontractor proceeds
under changed conditions and
that the subcontractor awaits
written direction before com-
mencing work under such
changed conditions. While job
conditions frequently do not per-
mit the luxury of compliance with
all legal niceties, good communi-
cation between field and home
office will at least provide an
opportunity to give proper notifi-
cation and the development of
adequate records to support
appropriate claims. It is necessary
that both field supervision and
management have a good work-
ing knowledge of the require-
ments of the contract documents.
Clearly, knowledge of the specifi-
cations is essential to recognition
of whether changed conditions
occurred which may support
claims for extra compensation.

Subcontractors frequently
complain that they speak to their
lawyers almost as often as they
speak to their families. It may be
a legitimate complaint. The mag-
nitude of modern construction
with related complexities and
costs requires that a subcontrac-
tor have some general under-
standing of the legal concepts
surrounding his business. A good
working relationship between

L E G A L  L O G

SUCCESSFUL CLAIMS ADMINISTRATION
By Jay Kushner, Esq. — Goldberg & Connolly, STA Legal Counsel
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. Efficient procedures form the foundation 

of a strong construction company as well 
as a successful claims program. It is the
subcontractor’s right to seek recovery of valid
claims. The high costs of labor and material, 
as well as the “cost” of borrowed money make 
it essential that subcontractors have a 
coherent and active claims policy.

continued on page 5
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FYI: Press Release

GRASSI PARTNERS ARE
FIRST IN THE COUNTRY 
CERTIFIED AS CERTIFIED
CONSTRUCTION FINANCIAL
PROFESSIONALS (CCFP)

Three partners at GRASSI & CO.,
CPAs became the first in the
nation to hold the meritorious
designation of Certified Construc-
tion Financial Professional (CCFP).
Robert Brewer, Ronald Eagar, and
Richard Gavin are three of 181
individuals in the nation to pass
this first ever administered CCFP
exam which was designed to
identify and credential those 
individuals who possess the 
highest level of expertise in 
construction finance.  The first
test was administered on May 22,
2004 and was established by the
Institute of Certified Construction
Financial Professionals, Inc.
(ICCFP). ICCFP is a not-for-profit
corporation whose mission is to
promote the highest standards 
of construction financial manage-
ment through the credentialing 
of construction financial profes-
sionals. ICCFP is an independent,
separately incorporated entity
affiliated with the Construction
Financial Management Association
(CFMA) that issues credentials to
individuals who successfully meet
ICCFP standards. The test covered
9 key areas: accounting and
reporting, income recognition
methods, budgeting and plan-
ning, risk management, taxes,
human resources, legal, informa-
tion technology, and joint ventures.
More information can be obtained
at the ICCFP website:
www.iccfp.org .

The three GRASSI partners
each have at least 15 years of
accounting, tax, business consult-
ing, and finance experience in the
construction industry and are
active in almost every construction

related industry group in the New
York area. The partners and staff
service many of the most profitable
and successful construction and
construction related companies in
the New York area. Partner, Ron
Eagar, believes this designation
serves as another way to demon-
strate the superior knowledge
and dedication the firm has to 
its construction industry clients.
ICCFP believes there are many
other benefits to the construction
industry, which include the estab-
lishment of standards and indus-
try benchmarks, improvements in
human resource decision making,
and increased continuing educa-
tion opportunities. Rick Gavin
states, “The GRASSI partners
maintain a close, hands-on work-
ing relationship with our clients in
order to ensure their continued
success and profitability. Some-
times when we take on new
clients, 
we hear them say, “That’s not the
way my past accountant handled
this issue.” Rick says, “Our addi-
tional CCFP credential gives our
clients an added measure of con-
fidence that our advice is sound.”
In reality, it’s the level of experi-
ence that enables GRASSI to give
sound advice. GRASSI possesses
one of the largest construction
focused practices in the country.
Rick says, “The advice we give
them can be trusted and relied
upon because our firm has a 
substantial amount of collective
knowledge and experience gath-
ered from the numerous partners,
principals, managers and staff
members who have dedicated
themselves entirely to this 
industry. Partner Rob Brewer
states, “The CCFP designation
merely shows the world that an
independent third-party has
acknowledged our expertise.” 

held. This bill advanced to 3rd
reading in the Senate during
the 2004 session.

3) Reform of 240/241 Labor Law
— This legislation would pro-
vide much-needed relief to
NYS contractors and subcon-
tractors who must currently
cope with an absolute liability
standard (no Defense) when
sued for gravity –related
injuries. The current law has
resulted in runaway litigation,
which has had a huge cost and
insurance impact on the con-
struction industry since
injured workers don’t have to
prove negligence. STAC will
again join other construction
industry groups in seeking
amendments to this onerous
and costly law.

4) Retainage Reduction — This
legislation would require a
50% reduction in retainage on
all public works projects upon
completion of 50% of the proj-
ect. Retainage held on state
and local public works projects
can amount to a significant
sum of money for many sub-
contractors. This bill would get
a large portion of the money
held as retainage by the public
owner into the pockets of sub-
contractors sooner than is cur-
rently the case.

5) Prohibition of Additional
Insured/3rd Party Hold Harm-
less — This legislation would
prohibit an owner and/or con-
tractor from requiring a sub-
contractor to list such owner

and/or contractor as addition-
al insured on the subcontrac-
tors’ insurance policy for the
purpose of covering damages
caused by the owner or con-
tractor. This bill would also
close a long-standing loophole
in the law by prohibiting hold
harmless clauses that require
a subcontractor to indemnify
the contractor or owner for
damages caused by the negli-
gence of 3rd parties.

6) Notice of Lien- Service to P.O.
Box — This legislation would
allow the service of a notice of
lien to the owner at a P.O. Box
as an alternative to personal
service or service by mail at
the owner’s street address.
This bill would make it easier
for subcontractors and sup-
pliers to serve the owner in
cases where the only available
address is a P.O. Box.

7) Bid Listing/Standard Subcon-
tractor/Direct Pay — This
“back burner” legislation only
intended to be pushed if it
appears the Wicks Law is in
jeopardy. It would require bid
listing of subcontracts in
excess of $25,000, a standard
form subcontract and direct
payment to listed subcontrac-
tors by public owners.

In addition to the foregoing
bills, during the 2005 legislative
session STAC will support an
extension of the workers’ com-
pensation payroll limitation law,
which is scheduled to “sunset” in
December 2005. 

2005 Legislation
continued from page 1
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The Building Trades Employ-
ers’ Association (BTEA) is the
largest contractor association in
New York City. It’s comprised of
25 trade contractor associations,
representing 1,500 construction
management, general contrac-
tors and specialty contractor con-
struction companies doing
business in New York. These
companies employ over 25,000
people in their corporate and
field offices.

The BTEA is the one-stop
resource for issues related to con-
struction in New York. We
resolve problems and offer advice
on technical and public policy
issues affecting our industry. We
also strongly advocate for the
unionized industry, especially in
the areas of quality, safety and
integrity. 

Through the Construction
Industry Partnership, a joint ini-
tiative between the BTEA and
Building and Construction
Trades Council of Greater New
York (BCTC), we have been a key
force in increasing jobs and mar-
ket share for our members. The
CIP works on issues of mutual
concern to labor and manage-
ment, such as apprenticeship
programs, and legislative and
regulatory reform.

The BTEA, under an agree-
ment with the BCTC, also
administers the New York Plan
for resolution of jurisdictional
disputes. All members of organ-
ized labor who are members of
the Building Trades are bound to
this Plan that includes a no-
strike or work stoppage agree-
ment while the dispute is being
resolved.

The BTEA also is a leading
advocate of construction site safety.
Just this past fall, at the request of
the BTEA, the City’s Buildings
Department, along with the CIP,
sponsored a construction safety
summit at Gracie Mansion. The
goal of the summit was to bring
together industry leaders to
develop ways to make building in
New York less dangerous.

In addition, our annual Safety
Conference is designed to show-
case BTEA members with out-
standing safety programs and to
discuss new safety protocols,
together with organized labor,
OSHA and the City’s Buildings
Department. 

The BTEA promotes commu-
nication between trade associa-
tions, labor and management,
real estate and public owners and
policymakers. We work to
strengthen business relationships
between our members and pro-
vide a forum for everyone in the
industry to network and explore
new business opportunities.

Most of all, however, the
BTEA is a driving force for eco-
nomic development and a vehicle
to solidify our city’s middle class. 

We promote and support vital
construction projects around the
city such as the Hudson Yards
redevelopment project and
Olympic stadium. We are also
actively involved in the redevel-
opment of Downtown Brooklyn
and Ground Zero, along with
other areas across the city.

Together, with our friends in

labor, the BTEA provides educa-
tion, training and high paying
careers for the next generation of
New York City’s workforce.
Through Construction Skills
2000, a CIP apprenticeship proj-
ect, the BTEA has been instru-
mental in creating opportunities
for a diverse group of young
workers who will be a part of our
city’s future middle class.

In a nutshell, the BTEA is a
tremendous part of our city’s his-
tory and will be a major part of its
future.

If you are a member of the
Subcontractor Trade Association
or any other of the 24 trade con-
tractor associations within the

BTEA, your company is automat-
ically a member. I encourage you
to contact the STA directly to
ensure that you are on our mem-
bership list to receive all of our
publications. In addition, we
encourage you to remain involved
with your trade association and
find out how to become active in
the BTEA.

Mr. Coletti can be reached at 
212-704-9745 or via email at
ljcbtea@aol.com.

THE BTEA: THE VOICE OF CONSTRUCTION
By Louis J. Coletti, President and CEO, Building Trades Employers’ Association
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The BTEA promotes communication between
trade associations, labor and management,
real estate and public owners and
policymakers. We work to strengthen business
relationships between our members and
provide a forum for everyone in the industry 
to network and explore new business
opportunities.

the subcontractor and his attor-
ney, early in the contracting
process is most helpful. Subcon-
tractors should have an under-
standing of whether and how
their contract deals with changed
conditions, how it deals with
extra or additional work, lien
rights, retention, etc. As contract
documents become more com-
plex, it becomes increasingly
important for a subcontractor to
have some part of its manage-
ment familiar with the concepts
that govern the performance of
its work and the relationship
with the other parties involved.

Some legal concepts and
familiar controversial clauses
affecting claims are important to
recognize.

“If the subcontractor delays
the work he is liable for liquidat-
ed damages or actual damages
arising from the delay.” (Subcon-
tractor Beware!).

If the owner (or Construction
Manager or General Contractor)
delays the work, subcontractor
waives all rights to claims for
extra costs.” (“exculpatory clause”
favoring Owner, Construction
Manager or General Contractor).

The foregoing statements par-
aphrase a wide variety of provi-
sions found in construction
contracts. It is made very clear
that the owner intends to hold the
contractor or subcontractor
responsible for delays they cause
in the progress of the job, and the
increased costs and damages the
owner suffers. It is rare to find a
construction contract that omits
some form of this provision. It is
equally as common to also find the
so-called “exculpatory clause” in
construction contracts. That is the
provision in which the owner
attempts to exempt himself (or
the Construction Manager or
General Contractor) from respon-
sibility for increased costs of the
subcontractor where the owner or
others cause delay. In short, the
owner or construction manager is
saying “if I delay you and cause
you to spend extra dollars to com-
plete your work, excuse me!” If
you delay me, expect to pay!”

Subcontractors frequently fail
to take exception to these types of
clauses. They are either in fact

Legal Log
continued from page 3

continued on page 6
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DDC IS NOW IN ITS NINTH YEAR

of operation as the City’s central
construction agency. While a
number of agencies directly
manage a portion of their own
capital construction —DDC pro-
vides design and construction
services to more than twenty
client agencies.

Many people think of DDC in
terms of our ‘street work’ in our
Infrastructure Division — sewers,
water mains and street recon-
struction account for about 40%
of our work each year. The work
of our Structures Division
remains quite diverse in terms of
clients, type and size of projects.
While the ‘glamour work’ — new
buildings, additions and gut ren-
ovations — often get the attention
of the public — the ‘meat and
potatoes’ of our Structures Divi-
sion is partial renovation projects
in existing public buildings.

These partial renovation proj-
ects get completed faster today
then in any time in the City’s histo-
ry. The key has been our JOCS
(Job Order Contracting System)
program. These contracts provide
a type of unit price requirements
contract that can quickly and cost
effectively get a contractor out to a
building in need of simple (archi-
tecturally speaking) renovation.

Under JOCS — contractors
bid a single factor to be utilized in
a book of items with a price for
each item. The unit prices in ‘the

book’ reflect standard supply con-
ditions and labor productivity at
prevailing rates. Any extra work
— that is work without unit prices
— is added by ‘change order type’
pricing mechanisms. Contractors
in bidding on JOCS work must
look at the unit prices provided
and analyze their supply pricing,
productivity, overhead and profit
into a single factor. 

These JOCS contracts follow
the ‘Wicks Law’ trade break-
downs of general construction,
electrical, mechanical and
plumbing. Each contract specifies
a group of DDC client agencies
that will utilize that contract —
referred to within DDC as ‘triads’.
Thus, we generally have a total of
twelve active JOCS contracts
(four trades, three triad groups)
at any one time. These contracts
are for two years—general con-
struction contracts with a 15 mil-
lion dollar maximum, the others
at four million dollar maximum.
These contracts MAY be renewed
for an additional two years —
with the same dollar amounts.

The JOCS contractors receive
a large number of task orders to
any given contract — since the
average task order is approxi-
mately $300,000. The volume
and diversity of work requires
these firms to have a stable of
subcontractors to assist in both
specialty work and peak demand.
Examples of the kinds of work
that can be easily done with
JOCS include: for general con-
struction-exterior ADA accessi-
bility, simple roof replacement,
fencing, simple window replace-
ment; for electrical-security
lighting, alarm upgrades, code
compliance; for plumbing-bath-
room renovation, drain replace-
ments; for mechanical-new
boiler, simple HVAC installation.

The STA membership can
benefit by JOCS as both bidders
and subcontractors. I urge you to
consider these opportunities. 

These contracts provide a type of unit price
requirements contract that can quickly 
and cost effectively get a contractor 
out to a building in need of simple 
(architecturally speaking) renovation.

JOCS: Job Order Contracting System
by DDC Commissioner David J. Burney, AIA

unable to make changes in the
contract documents, or pay very
little attention to these clauses
which are regarded as “lawyers”
clauses, in distinction to the pro-
visions which deal with the scope
of the contract work. The Courts
have frequently been required to
deal with these basically unfair
contract conditions. In doing so,
the Courts have invoked some
basic rules of law to afford sub-
contractors relief from obviously
inequitable provisions.

Basic Rules of Law —A sub-
contractor is entitled to a reason-
able opportunity to perform its
work, free of interference or dis-
ruption by the other party to the
contract.

Basic Rule of Law — An owner
has the obligation to cooperate
with and take all reasonable
steps to facilitate the work of the
subcontractor.

Basic Rule of Law — The law
does not favor unconscionable
provisions that put one party to a
contract at the mercy of the
other.

Modern Court decisions often
restrict the so-called “exculpatory
clauses” which excuse the owner
from claims for delay or interfer-
ence to those delays and disrup-
tions which are reasonable and
which were within the contem-
plation of the parties at the time
the contract was made. Simply
stated, a subcontractor will gen-
erally be entitled to compensation
when his work is unreasonably
delayed or disrupted beyond an
ordinary and reasonable period of
time. A subcontractor will not be
entitled to extra compensation
when the delays or disruptions
are of short duration and are of
the type that may reasonably be
expected in the course of a job.

However, some courts will
enforce unconscionable provi-
sions that are clearly stated
(although sometimes hidden in
the middle of page “40" of the
contract or specifications).

A subcontractor may recover
its extra costs when the delay or
disruption is (a) caused by the
active interference of the owner

Legal Log
continued from page 5

continued on page 7

DDC Commissioner
David J. Burner, AIA

with His Honor, 
Mayor Bloomberg.
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When Cashing the Check 
May Cost You the Balance Due

Situations often arise in con-
struction when there is a good
faith dispute concerning the
amount due between a contrac-
tor and its subcontractor or a
subcontractor and its supplier. In
an effort to close out a project
and to facilitate the resolution of
a dispute, a contractor often ten-
ders a check in an amount less
than its subcontractor believes is
due. On the check the contractor
may indicate by a restrictive
endorsement that the check is in
“full and final settlement of any
and all claims.” 

Under the legal theory of
“accord and satisfaction,” many
courts and tribunals have ruled
that the cashing of a check
marked “in final payment” oper-
ates as a waiver of any claim to
the disputed balance. The ration-
ale is that if a debt or claim is in
dispute, and the contractor ten-
ders a check for a lesser amount
which clearly advises the subcon-
tractor that the check is being
tendered in full payment of the
disputed amount (an accord), by
cashing the check (satisfaction),
the parties have, in effect, re-
written their contract to reflect
the amount of the check.

Theoretically, recipient of
such a “reduced-amount” check
often attempted to avoid an
“accord and satisfaction” by
asserting various types of dis-
claimers on the check. Whether
by written reservation of rights or
by simply crossing out the check’s
restrictive language, payees
(recipients) have sought to keep
the cash as a partial payment.
Under the common law, these
disclaimers were not effective.
Thus, the payee would often have
to choose between returning this

partial payment or forfeiting the
right to the disputed balance.

A majority of the forty-nine
states that have adopted the Uni-
form Commercial Code in one
form or another still adhere to
this common law approach and
hold that the cashing of a “final
payment” check operates as a
waiver of any claims for the dis-
puted balance.

It is important to note, howev-
er, that the individual states are
empowered to adopt their own
version of the Uniform Commer-
cial Code.  New York State is in
the minority of those states whose
version of the UCC has modified
the common law approach. Con-
trary to the old rule, New York’s
version of the UCC at Section 1-
207 provides that:

A party who with explicit
reservation of rights performs
or promises performance or
assents to performance in a
manner demanded or offered
by the other party does not
thereby prejudice the rights
reserved. Such words as
“without prejudice, “under
protest” or the like are suffi-
cient. (Emphasis added.)

In New York, the leading case
dealing with cashing of “a final
payment check” is Horn Water-
proofing v. Bushwick, 66 N.Y.2d
321, 488 N.E. 2d 56, 497
N.Y.S.2nd 310 (1985). As with
many of these cases, the relevant
facts in Horn are largely undisput-
ed.  The parties entered into an
oral agreement whereby Horn
agreed to repair a leak in Bush-
wick’s (the owner’s) roof.  After two
days of work, Horn concluded that
a new roof was needed and sub-
mitted to the owner a bill of servic-
es rendered. The owner disputed
the bill and sent Horn a check for
an amount less than that which

Horn claimed it was due. Affixed
on the reverse side of the check
was a notation that “this check is
accepted in full payment, settle-
ment, satisfaction, release and dis-
charge of any and all claims and/or
demands of whatsoever kind and
nature.” Before cashing the check,
Horn wrote under the owner’s
endorsement and above his own
“under protest” and then cashed
the check.

Ultimately, the New York
Court of Appeals held that Horn’s
endorsement was sufficient to
preserve its claim to the unpaid
balance. Horn was able to keep
the partial payment and pursue
the balance. 

In prior articles, we’ve cau-
tioned contractors to be aware of
“stealth releases,” such as those
found in change order forms or
even periodic payment requisi-
tion forms. Now we add to this
list checks indicating that they
are in “full settlement” or similar
language. However, in New York
the law, as indicated, is unique
and you can have your cake and
eat it too. But, you must simply
remember to fight fire with fire.
When confronted with a restric-
tive endorsement, simply neu-
tralize it by indicating above your
signature of endorsement words
such as “without prejudice” or
“under protest.” You may then be
able to cash the check and still
preserve your right to seek the
balance. 

WHEN CASHING THE CHECK MAY COST YOU 
By Henry L. Goldberg and Brian P. Craig
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by indicating above your signature of
endorsement words such as “without
prejudice” or “under protest.” You may then 
be able to cash the check and still preserve
your right to seek the balance.

or general contractor or its repre-
sentatives, (b) is of an unreason-
ably long duration, and (c) was
not reasonably foreseeable or
expected by the parties at the
time the contract was made.

In effect, courts have stated
that a subcontractor cannot be
deemed to have waived the right
to recover losses arising from
conditions that he could not have
reasonably anticipated at the
time of entering into the con-
tract. In this manner, the Courts
have attempted to deal fairly with
both parties to the contract in a
situation where usually the
owner, be it public or private, has
superior bargaining power. In
public contracts, the subcontrac-
tor has little or no ability to nego-
tiate different terms and
frequently, in private construc-
tion, the contractor and subcon-
tractor is forced by competitive
conditions, to take a risk which
may be burdensome and unfair.
It must be noted, however, that
some courts will enforce “excul-
patory clauses” which excuse the
owner from liability for its delay
or interference. Where possible,
the problem is better handled by
modification of the subcontract
provisions or by legislation with
the help of trade associations
such as the Subcontractors Trade
Association, which aggressively
works to obtain fair and effective
statutory provisions. 

Legal Log
continued from page 6
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