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WHO WE ARE
the subcontractors trade association (sta) is new york 
city’s leading association of union subcontractors and 
material suppliers. with over 350 members from all 
union trades, the sta is a recognized advocate for the 
improvement of the economic condition of new york city’s 
complex construction industry.

when faced with issues affecting the ability of our industry 
members to conduct business, the sta takes action. the sta 

has crafted an educational and informational action plan to 
bring the problem of slow payment to the attention of public 
and private owners. this white paper will review current 
practices in new york’s construction industry with the goal of 
better understanding the crippling effect the industry’s slow 
payment process has on our industry.
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slow payment practices have taken their toll on new york 
city’s construction industry, resulting in rising prices and 
fewer qualified contractors who can accept work. the 
volume of business a subcontractor can assume is limited 
by the company’s available working capital. subcontractors 
are financing a larger volume of work for longer stretches 
of time without being promptly paid. the purpose of this 
white paper is to bring the issue of prompt payment to the 
attention of both public and private owners.

SlOW PAYmENT IS NOT JuST THE SubCONTRACTOR’S 
PROblEm
subcontractors advance millions of dollars every week to 
purchase materials and make payroll, with limited prospects 
of being paid within 30 days. payments to subcontractors 
are running 60, 90 and 120 days. this is not only the 
subcontractor’s problem. without industry standard ground 
rules to ensure timely payment, owners, developers and 
all new yorkers will pay higher construction costs to 
compensate subcontractors for payment delays.

THE TOll ON QuAlIfIEd SubCONTRACTORS
the construction industry is a mix of high risk projects 
and high risk payment practices which, when combined, 
yield obstacles to staying in business and realizing a 
profit. subcontractors are financing construction. slow 
payment and slow payment approval processes constrict 
subcontractors’ resources to complete a project and restrict 
their ability to take on new projects. 

several factors affect payment to subcontractors:

1. payment in 30 days is not an industry standard. 
payments must be correlated to performance of work 
and delivery of materials. otherwise, the construction 
industry will continue to suffer and increase prices to 
compensate for this. 

2. retainage withholds part of a subcontractor’s money and 
should not apply when bonding is required. If retainage 

is required, it should be interest bearing and be released 
as soon as projects are completed. 

3. change orders for work performed outside or in addition 
to a contract without prompt payment create havoc for 
subcontractors. a subcontractor should not perform 
additional work without explicit written authorization and 
payment approval. 

4. mobilization monies or start-up funds are the dollars 
needed to begin a project for labor, material purchases, 
storage, insurance and other expenses. generally, 
subcontractors do not receive these funds and begin 
projects out of pocket until a first invoice is approved 
and paid, often more than 60-90 days after the project 
begins. 

EXECuTIVE SummARY



2012 Industry 
WhIte PaPer

Improving Payment Practices in New York’s 
Construction Industry and the Impact on Subcontractors

A  P U B L I C A T I O N  O F  T H E  S U B C O N T R A C T O R S  T R A D E  A S S O C I A T I O N
www.STANyC.COm

CHANgES THE INduSTRY NEEdS 
to sustain a competent, qualified construction industry 
and encourage new bidders in both the public and private 
sectors, the sta recommends implementing the following 
changes:

• set a 30-day standard to encourage industry-wide 
prompt payment practices 

• provide payment upfront for start-up costs and long-lead 
materials and storage

• adhere to timely payment review procedures 

 

• remove retainage when bonding is in place or reduce 
retainage correlated with project completion

• overhaul the new york state public procurement 
process to ensure prompter pay

• analyze all contract provisions in a risk and rating 
approach

• provide damages for delay compensation
• codify change order procedures
• Impose penalties on owners for non-compliance of 

prompt pay
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SlOW PAYmENT IS NOT JuST THE 
SubCONTRACTOR’S PROblEm
receiving payment for services performed or goods 
produced is the foundation of business. Few business 
owners would advance millions of dollars every week to 
make payroll and purchase materials, with no thought 
of being paid in a timely manner. yet this is a consistent 
problem that new york city’s subcontractors face.

delayed payments are not simply the subcontractor’s 
problem. Increased construction costs come out of the 
owner’s pockets. without industry standard ground rules 
to ensure timely payment, owners, developers and all new 
yorkers will continue to pay higher construction costs 
to compensate subcontractors for assuming high costs 
resulting from drawn-out payment schedules.

EXAmININg CHANgES IN THE INduSTRY
Like many business-to-business industries, the  
construction industry is a “relationship” business. 
historically, the handshake between parties  
represented the contract signature. today, business 
relationships have changed and new york’s 
construction industry must follow suit. 

CONSTRuCTION TEAmS ARE lARgER
the traditional model of general contractor and lump sum 
pricing has been replaced by newer models that have added 
new players to the construction team — the construction 
manager, the owner’s representative and the project 
representative. these new professionals have added levels of 
control with the primary goal of helping the owner manage 
risk. at the same time and in many cases, they have also 
slowed down the payment process.

REAl ESTATE CYClES CREATE NEW PRACTICES 
In tough economic times, subcontractors grow less selective 
of the type of work they choose to take on and are willing 

to work for lower margins. In turn, this creates an even 
bigger need to be paid promptly. with contractors having 
a diminished ability to be selective with projects, and with 
fewer projects available, payments must be correlated 
to performance of work and delivery of materials or the 
construction industry will continue to suffer. prompt 
payment must become an industry standard.
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the construction business is a difficult one in which to excel. 
the industry is a mix of high-risk projects, unstable payment 
practices and workplace challenges that yield a great deal 
of obstacles to staying in business and realizing a profit that 
makes financial sense. 

owners and developers in the construction industry all share 
a common fear: a default by one of their subcontractors 
can result in a failed project. yet, while prompt payment 
is the industry law, not every owner or general contractor 
chooses to abide by it. payments are bottlenecked at every 
construction phase, and subcontractors confront daunting 
payment challenges:

OWNER PAYmENTS ARE REACHINg RECORd dElAYS 
while 30-day payment practices are the standard in 
almost every industry, construction is a major exception. 
owners have adopted procedures that require extensive 
documentation with drawn-out review protocols to process a 
requisition.

SubCONTRACTORS ARE fINANCINg PROJECTS 
as a result of slow payment practices and procedures, 
subcontractors are financing the cost of building. banks are 
charging prime plus for credit lines to help subcontractors 
pay their bills on time, with the cost of money increasing 
as payment slows. Financing slow payment becomes a 
project cost, with only the banks reaping the benefits. 
subcontractors are left with little choice — employees must 
be paid on time or the work will stop. material men and 
suppliers must get paid or the work sequence will falter and 
costly delays will occur.

RETAINAgE POSTPONES SubCONTRACTORS’ PROfITS 
while a part of most construction contracts, retainage is 
an unnecessary burden to a subcontractor. It is standard 
practice to deny contractors their full payments until the 
job is completed to the owner’s satisfaction. however, if 
performance and payment bonds are part of the project 

requirement and the owner is fully protected, retainage 
should be eliminated. If bonding is not required to secure 
the subcontractor’s obligations, then it is plausible that 
some protection should be available to secure the owner or 
general contractor’s interests. 

THE TOll ON QuAlIfIEd SubCONTRACTORS
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In order to guarantee that subcontractors will receive 
retainage held by owners in a timely manner:

• subcontractor retainage should always be interest 
bearing. retainage kept by the owner or general 
contractor should be paid immediately upon final 
invoicing commensurate with project close out. as a 
procedure, retainage should be funded by the owner 
monthly, placed in an interest bearing account and 
released on a month-to-month pro-rata basis with 
progress payments. earned interest should follow the 
principal of the retainage account. 

• as an option, retainage should be capped after 50% 
of the work is complete. In some cases, retainage can 
represent the profit on a project and in some cases, 
more than the subcontractor’s profit. although retainage 
is an owner protection, as a project is completed, the 
commensurate percentage of retainage should be 
released to the subcontractor and no further retainage 
should be withheld from subsequent progress payments. 
this would aid the subcontractor in completing the work 
without being strapped for cash flow. 

CHANgE ORdERS ARE A mOVINg TARgET 
changes on a job occur quickly and require proper 
authorization and payment approvals. many of the claims 
that are filed today are related to undocumented and/or 
unapproved changes that may have been authorized orally 
on the job. In many cases, subcontractors will attempt to 
please the contractor or owner by performing a change 
without proper documentation, written authorization and 
approval. this often results in slow — or non-payment for 
the assumed change because it is outside of the contract 
payment schedule. most subcontractors agree that there 
is a need to have a written authorization for all changes 
that include additional work. however, as an industry, 
subcontractors do not adhere to this practice. 

since additional work is frequently required on the job, a 
subcontractor should not perform any additional work or 
work outside of the contract without an authorized, approved 
and signed contract amendment. If there is a dispute as 
to value, payment should be made and accepted without 

prejudice to claims being submitted and allowed by a 
reasonable dispute procedure. payment for change orders 
should be made part of the payment cycle.

mObIlIzATION mONIES, lONg lEAd PuRCHASES,  
START-uP EXPENSES 
starting up a construction project requires significant 
funding –sometimes higher than 10% of the job -and funds 
do not flow until the first invoice is processed for completed 
work. subcontractors argue that start-up costs either 
need to be paid prior to project start to ease the burden of 
purchasing equipment, materials, long-lead items, storage 
facilities, prefabrication and labor expenses or at the very 
least, be paid promptly upon submission. In the sheet metal 
industry for example, fabrication begins early at the onset of 
construction and has no lead time.

• Subcontractors pay suppliers and manufacturers for 
materials ordered within 30 days. however, owners 
are not paying these costs to subcontractors in a timely 
manner and as a result subcontractors bear the added 
cost of financing these expenses. 

• long-lead material storage and warehousing should be 
an approved cost. purchasing items before materials are 
needed to facilitate a project’s schedule is an accepted 
construction industry practice. current industry practice 
does not normally include payment for storing or 
warehousing these materials. some owners consider the 
issue, but there is no payment standard for this cost. the 
initial itemized payment breakdown should include the 
items so that these items can be properly requisitioned. 
purchase, approval, payment, and perhaps transfer 
of title of this material via a bill of sale, is feasible and 
beneficial as an option for negotiating this cost. 

• Advance funding for the project. when a subcontractor 
bills but funds are not released as a result of slow 
payment approval and processing, the subcontractor 
simply may not have the resources to finance the project. 
subcontractors maintain that if an escrow or impress 
account is established and provided to the construction 
manager prior to start of billing, payments can be drawn 
against this fund (which is controlled by construction 
manager and the owner) in a timely manner.
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fAST TRACk PROJECTS, SlOW 
TRACk PAYmENTS 
Fast track projects rely on accelerated schedules, often 
creating payment problems for subcontractors. In order 
to meet a Fast track schedule, the subcontractor usually 
has to add employees or overtime to his payroll; 45 days 
worth of work gets done in 30 days and the resulting payroll 
goes up. Fast track projects require a fast track payment 
process. once an owner agrees to a fast track schedule, 
commensurate contract provisions to pay the subcontractor 
must be tied to that schedule. 
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the cost of construction is escalating and one of the primary 
causes for the rising costs is the extraordinary amount of 
risk subcontractors are forced to take on in the performance 
of their work. what owners, construction managers and 
general contractors are now recognizing is how slow 
payment and the extended payment process significantly and 
adversely affects the subcontractor’s ability to perform work.

some government officials have embarked on initiatives 
to study the issue of the high cost of construction and are 
looking at the factors that cumbersome procurement and 
slow payment practices create. public owners, at the city 
and state level, are now recognizing the impact of this 
situation.

STA RECOmmENdATIONS
the effect of slow payment has already had a significant 
impact on the small businesses that comprise new 
york’s construction industry. over the years many smaller 
subcontractors have gone out of business, unable or 
unwilling to sustain the slow payment process. today’s 
reduced pool of qualified contractors is the result. 

the effect is fewer bidders and higher construction prices to 
recoup the financial costs subcontractors incur as a result 
of slow or non-payment. we need change now if the industry 
is to regenerate itself to provide the subcontractor pool 
required to build new projects. 

the following are our specific recommendations:

#1: ImPlEmENT INduSTRY-WIdE PROmPT PAYmENT 
PRACTICES
Faster invoice approval programs must become part of the 
payment process and 30-day payment terms must become 
the industry standard. the Federal prompt pay law may 
require a new state statute to more strictly enforce the 
original intent of prompt pay legislation. Fast track projects 
should have an articulating “fast track” payment procedure, 
based on the work schedule. 

CHANgES THE INduSTRY NEEdS
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#2: PROVIdE PAYmENTfOR PROJECT START-uP COSTS, 
lONg lEAd mATERIAlS
costs for materials, fabrication, insurance and storage for 
these materials should be included as project start-up costs 
and paid for at the time of purchase, even if prior to project 
commencement. transfer of title upon payment may be 
utilized to secure the owner or gc upon payment.

#3: AdHERE TO TImElY PAYmENT ANd APPROVAl 
PROCEduRES
technical drawings review and approvals must be aligned 
to complete work schedules. review of completed work 
segments must be made within 10 days of work performance 
so that payment can occur within 30 days of work review 
approval.

schedules should be linked and updated on a regular basis. 
percent complete analysis should be transparent and 
agreed upon by all parties. as an illustration, electronic, on-
screen take-offs such as those offered by oncenter (www.
oncenter.com) can digitally confirm the percentage of work 
completed.

#4: PROVIdE dAmAgES fOR dElAY COmPENSATION
If a delay on a project is created by the owner, the owner’s 
representative or the general contractor, the cost of that 
delay should be reimbursed by the owner or the construction 
manager to the subcontractor. the day of “no damage for 
delay” should come to an end.

#5: REmOVE RETAINAgE
retainage must be removed from the contract if the owner’s 
interest is secured by payment and performance bonds. 
If retainage is part of a contract, the monies should be 
released commensurate with the work completed. the sta 
recommends that retainage be reduced to 2.5% at 95% 
completion of work and be no greater than four times the 
value of the punch list. retainage should be limited to 10% of 
the first 50% of project completion at which time no further 
retainage is to be withheld. this should be based on the 
subcontractor’s work, not completion of the entire project by 
all trades.

If retainage is not paid to the subcontractor at the time of 
final project close-out, the owner or developer should pay 
interest on the monies retained. retainage should be placed 
in an interest-bearing escrow account to assure the safety 
of the monies, pending the substantial completion of the 
construction project. Interest should follow the principal of 
the escrow. 

#6: OVERHAul NEW YORk STATE’S PublIC 
PROCuREmENT PROCESS
the sta recommends a comprehensive overhaul of new 
york’s procurement procedures, not just one agency and one 
owner at a time, but a massive overhaul to quickly arrive 
at the best practices to ensure prompt payment for work 
completed. standardized industry payment provisions should 
be established throughout all public agencies to ensure 
that payment standards are universal and tied to timely and 
satisfactory completion of the work. 

public agencies can set the standard in the industry. once 
the public sector institutes a successful new system, better 
contractors and the private sector will be encouraged to 
follow suit. In order to do so, the public sector pay should 
adopt the latest in technology to track their payments 
downstream to the subs.

#7: CREATE fAIR CONTRACTS
the contract terms a subcontractor receives from a general 
contractor are often onerous and unworkable. Frequently, 
the general contractor or construction manager will not 
permit any change to boiler plate language which results 
in the subcontractor needing to contrive strategies to 
compensate for the amount of risk of unfair contract 
provisions. the sta recommends the analysis of all contract 
provisions in a risk and rating approach to demonstrate to 
both public and private owners the need to improve their 
contract language and eliminate the high risk conditions 
which subcontractors must assume.

#8: ClOSE 108S OuT ANd mAkE fINAl PAYmENTS
Final payment for every subcontractor must be made 30 
days after the satisfactory completion of their punch list.
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#9: COdIfY CHANgE ORdER PROCEduRES
change order procedures must be codified and approved 
prior to the start of work. with those procedures in place, 
subcontractors should not start a change order without 
written approval for the change and the cost, either agreed 
lump sum or time and material with agreed overhead and 
profit.

• provisions such as “price and proceed” must be 
replaced with “price, approve and proceed” and include 
the owner’s authorization and approval for the change. 
payment for change orders must be acknowledged as 
‘extra’ or ‘additional’ work and must be incorporated into 
a 30-day standard payment procedure. when price is not 
approved and ‘proceed’ is directed anyhow, payment on 
account must be made of at least 75% of submitted price 
or on an agreed time and material and agreed overhead 
and profit.

• a schedule of maximum values for change orders for 
quantifiable parts of the project, such as unit material 
costs, man hours and equipment ratios, should be 
established prior to project commencement and be 
included in the contract.

• subcontractors should be able to bill for pending items 
as they perform the work and can show it in a “certified” 
manner. It can take months to get a change order once 
an extra proposal has been performed, even though 
the subcontractor and the general contractor may have 
agreed on a price for the ticket or proposal, and have 
agreed that the work is completed. this procedure must 
be streamlined to expedite the approval process and 
paperwork.

#10: ImPOSE PENAlTIES fOR NON-COmPlIANCE
owners who do not pay subcontractors on a timely 
basis should face consequences for improper payment 
procedures. work stop pages and multiple interest-bearing 
remedies are practices that have been effectively put in place 
in other industries. In the real estate industry, owners have 
paid tens of thousands of dollars in penalties for practices 
that do not comply with state statutes and procedural 
policies.
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the subcontractors trade association is dedicated to 
building new york with qualified new york union contractors. 
to that end, we propose a series of recommendations that 
must be incorporated into our industry quickly to protect the 
interests of subcontractors across the board. 

we see our industry through a long-term lense. we will 
build new york but can do so only if we are able to create an 
economic climate to provide for the financial durability of our 
industry’s subcontractors and over 120,000 workers that we 
employ.

the subcontractors trade association was established in 
July, 1966 by a group of subcontractors and suppliers with 
a vision that saw the need for representation. we have a 
membership of hundreds of subcontractors and suppliers in 
the greater new york area drawn from every discipline in the 
construction industry. 

our goal is to improve the economic well being of our 
members through representation, support and assistance 
through the process of legislation, legal action, public 
relations, education and other public information programs. 

we focus our activities on problems affecting subcontractors 
in public and private construction, including progress 
payments, bid-shopping, improper back charges, legislation, 
prevailing wage enforcement, lien laws, insurance/ bonding 
and the like. 

STA PROmPT PAY COmmITTEE
the sta prompt pay committee is one of 11 sta committees 
working on behalf of its membership to advance the financial 
well-being of new york’s subcontractors.

contact Info:
subcontractors trade association
1430 broadway, suite 1600
new york, ny 10018
(212) 398-6220
subcontractorstrade@verizon.net
 
For more information about the sta and membership information, 
please contact ron berger, executive director at (212) 398-6220.

IT’S TImE TO bEgIN OuR dISCuSSION WITH YOu

The information in this publication is provided here for informational purposes only and should not be  
used to protect, defend or make a claim without first consulting with your legal counsel.


