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P R E S I D E N T ’ S  M E S S AG E

In this issue of the newsletter, we will explore the issues affecting insurance requirements 
for subcontractors.  Several construction managers are in the process of instituting 
horizontal exhaustion rules which will require subcontractors with multiple primary 
and excess policies covering a common risk to exhaust all primary policy limits before 
invoking excess coverage.  Since this type of effort has the potential to skyrocket the 
costs of insurance, it is the STA’s goal to negotiate a viable solution to the horizontal 
exhaustion rule with construction managers. 

As the outgoing STA President, I would like to thank all of you for your support and 
dedication. It has been a pleasure to serve you and I am excited to welcome our new 
offi cers at the annual meeting, led by incoming President, Jerry Liss. Every transition is a 
time to refl ect on the great things that were accomplished in the previous election cycle 
and plan for the future endeavors that will be undertaken to better the Association and 
its constituents.

Thank you for your continued support.
 
Sincerely,
W. Scott Rives
President
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Building your financial future
In today’s challenging economic environment, 

it is important that you maintain your 
competitive edge. In a rapidly evolving 
marketplace, you need advisors who 
understand the issues you’re dealing with, 
such as cash flow challenges, joint venture
opportunities, succession planning, design-build,
and green construction strategies. For more
than 30 years, Grassi & Co.’s Construction
Practice has been helping contractors minimize
their tax liability, uncover potential savings, and
build for the future.

G R A S S I  &  C O .  C O N S T R U C T I O N  P R A C T I C E

488 MADISON AVENUE, NEW YORK, NY 10022 (212) 661-6166 • 50 JERICHO QUADRANGLE, JERICHO, NY 11753 (516) 256-3500 • OTHER OFFICE: NORTH CAROLINA

www.grassicpas.com

Follow us on

Louis C. Grassi, CPA, CFE 
Managing Partner
Construction Practice Leader
516-336-2450
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Horizontal exhaustion is a priority of coverage rule 
that has frustrated many in the New York construction 
community in recent years.  This rule comes into play 
when owners and general contractors seek additional 
insured status on downstream subcontractors GL 
policies.    Under horizontal exhaustion, the downstream 
contractors’ excess policy is not triggered until all primary 
policies including those of the owner and general 
contractor have paid and exhausted.  The rule benefits 
excess carriers but often prevents parties involved in 
construction projects from obtaining the risk transfer 
that they desire.

At the heart of the matter are two types of contracts; 

trade agreements and insurance policies.  It is with these 
documents that parties attempt to fashion “solutions” 
to this rule.

Typically, the trade contract will be drafted with insurance 
procurement and indemnity provisions that reflect the 
parties’ intent that loss be paid by downstream trade 
contractors and their tower of coverage.  To this end, 
insurance procurement provisions will often state that 
the trade must purchase insurance in favor of the owner 
and general contractor and that coverage on a “primary 
and non-contributory basis.”  

This primary and non-contributory wording may benefit 

By Julian D. eHrlicH, Senior vice preSiDent claimS, aon conStruction ServiceS Group
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the owner and general contractor to some extent.  For 
example, this wording may result in payment from the 
additional insured coverage from the trade’s carrier 
provided to the owner and general contractor before 
the owner and GC’s own primary coverage and prevent 
their primary policies from sharing on a co-insurance or 
concurrent insurance basis.  

However, this wording will not prevent excess carriers 
from asserting horizontal exhaustion priority positions 
based on the excess policies “other insurance” provisions. 
Moreover, the carriers and in particular, the trades’ 
excess carriers, are not parties to and thus, not bound by 
the trade contracts.  

So, given that horizontal exhaustion is the law in New 
York, how can parties which so desire avoid having 
owners and general contractors’ primary policies pay 
claims?

Five imperfect solutions present.

1) Greater primary limits – some owners and general 
contractors are requiring higher primary limits from 
their trade contractors.  Where the trade has higher 
primary limits there will be fewer instances where excess 

coverage is involved and less chance for priority issues to 
arise.  However, the effectiveness of this requirement is 
to a degree a measure of and subject to the insurance 
marketplace and availability to trades;

2) OCP – some commentators have suggested horizontal 
exhaustion can be addressed with a return to more 
frequent use the Owners Contractors Protective (OCP) 
policy especially in the sphere of the private work 
setting.  The OCP is a separate GL policy typically 
purchased by a contractor for an owner but where the 
owner is the policyholder.  The OCP would add to the 
available layers of primary coverage and thus, again 
capture more losses before excess and its priority issues 
are implicated.  However, OCP policies usually have no 
completed operations coverage and other issues may 
present;

3) Wrap up policies – one of the compelling reasons wrap 
up insurance became popular was to better manage the 
uncertainties and costs or pursing risk transfer.  Where 
all parties are insured under one tower of insurance, the 
number of situations where priority positions arise can 
be more limited but still may not be totally eliminated.  
Often certain trades are not enrolled for any number of 

continued from page 3
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reasons and horizontal exhaustion for losses involving 
those trades can and do come up.  This “solution” is of 
course, subject to the project actually being written as a 
wrap up.

4) Endorsements – there are excess insurance carriers 
that have been willing to write endorsements onto their 
policies that, in effect, make those policies primary to 
the owner or general contractors primary policies.  For 
example, there are additional insured endorsements 
that state “coverage afforded to these additional 
insured parties will be primary and non-contributory to 
any other insurance.”  However, again this “solution” is 
subject to the vagaries of market pricing and availability.  
In addition, from the point of view of the owner or 
general contractor, they can draft the most well written 
insurance procurement provision but will still be at 
the mercy of the subcontractor actually going out and 
buying this type of endorsement.

5) Contractual indemnity – in Indemnity Insurance 
Company of North America v. St. Paul Mercury Insurance 
Company, the First Department held that where 

the owner or general contractor have a “clean pass 
through” of liability, then the vertical tower of the 
trade’s coverage will pay without contribution from the 
other parties policies.  This “solution” will work when 
the owner and general contractor face liability only by 
reason of the Labor Law and are not actively negligent.  
However, often there are issues as to the general 
contractors’ negligence in coordinating the trades or in 
responsibility for site conditions.  In those circumstances, 
this “solution” is not an option.

Each potential “solution” has its advantages and 
challenges.  Parties will have to choose wisely given their 
own circumstances.

Moreover, one of the justifications for the horizontal 
exhaustion rule was the relatively low premium of excess 
policies.  As this issue continues to make its way through 
the courts, it will be interesting to see whether parties 
argue that price increases in excess coverage should be 
taken into account.

Stay tuned.
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the current Spike in cGl 
insurance pricing – 
How To Mitigate The Costs?

continued on 8

Contractors and subcontractors throughout the region 
are witnessing a rapid spiking of insurance costs.  There 
are many causes of this:  excessive payouts resulting 
from Labor Law 240 and 241; Workers’ Compensation 
“reform”; insurance company portfolio losses; and 
signifi cant losses in wrap-up and OCIP programs.  As has 
been well publicized, some insurers have already left the 
New York market as a result.  

Perhaps the single biggest reason for these cost 
increases, however, are recent court decisions imposing 
the “horizontal exhaustion” of CGL insurance policies.  
What does this mean and what is its impact?

Prior to these decisions, the insurance industry assumed 
that the CGL and excess/umbrella insurance policies of 
a subcontractor would all have to be exhausted before 
coverage under the upstream parties’ CGL policies 
was triggered.  This assumption was also the basic 
concept underpinning the indemnity principles in most 
construction contracts.  

However, the courts concluded that because the 
insurance companies themselves were not parties to 
those construction contracts, they could not be bound 
by the contract’s terms.  Accordingly, the insurance 
policies’ terms control in any dispute between the policy 
and the construction contract.  Those policies’ standard 
terms require that all primary CGL policies, including 
the Construction Manager’s (“CMs”) and the owner’s, 
must be exhausted before the subcontractor’s excess or 
umbrella policy is triggered.  

This has led many CMs and owners to raise the 
minimum required limits of their subcontractors from 
$1million/$2million CGL coverage to $2million/$4million 

CGL coverage in order to provide a larger “cushion” 
of insurance before their own CGL (primary) policy is 
triggered.  This results in dramatic increases in the cost 
of the coverage that the subcontractor must provide, as 
well as the costs of upstream primary coverage.

G&C Commentary
If you are experiencing this situation, there is a possible 
solution that you can discuss with your broker and 
perhaps be able, with your carrier’s concurrence, to 
offer to your CM and owner the protection that they 
previously thought they had.  The solution comes in the 
form of a “Primary and Non-Contributory” endorsement 
to your excess and umbrella liability policies.

The “Primary and Non-Contributory” endorsement 
is frequently found annexed to a CGL policy, and is 
available from many insurers.  However, in order to 
ensure that the subcontractor’s excess or umbrella 
liability policy is triggered before the CM’s and owner’s 
primary CGL policies, such an endorsement must also be 
attached to your own excess or umbrella policy.

We are aware of two insurers who are currently willing 
to add this endorsement to a subcontractor’s excess or 
umbrella liability policy:  National Union Fire Insurance 
Co., and Starr Indemnity & Liability Co.  

The language of the National Union and Starr 
endorsements differs slightly, but both provide the 
desired effect, establishing the “primary” nature of 
the excess and umbrella policies of the subcontractors, 
relative to the CGL policies of the upstream parties.  

STA Subcontractors News6
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Let’s talk construction, 
expert to expert.
A team of experts dedicated to the construction industry. Partners that deliver 
insights to help fortify working capital and improve profitability. The reputation  
and long-standing relationships to strengthen your banking and surety programs. 
If that’s what you’re looking for in an accounting firm, talk to J.H. Cohn.

Jack Callahan, Co-Director, 
Construction Industry  
Practice, J.H. Cohn Joe Torre 

We  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

Steve Harrison, Co-Director, 
Construction Industry  
Practice, J.H. Cohn

jhcohn.com    877.704.3500 

New York . New Jersey . Connecticut . California



By way of example, the Starr policy uses the following 
language:

OTHER INSURANCE – PRIMARY AND NONCONTRIBUTORY 
FOR ADDITIONAL INSURED

This endorsement modifies insurance provided under the 
following:

EXCESS LIABILITY POLICY FORM

A. Sub-paragraph 3. of Item I. Other Insurance under 
SECTION IV. CONDITIONS is replaced with the 
following:

3. Insurance held by a person(s) or Organization(s) 
qualifying as an additional insured in “Underlying 
Insurance”, but only when the written contract or 
agreement between you and the additional insured:

a. Requires a specific limit of insurance that is excess of 
the Underlying Limits of Insurance;

b. Requires that your insurance be primary and not 
contribute with that of the additional insured;  and

c. Executed prior to the loss.

In such case as described in sub-paragraph 3. above, we 
shall not seek contribution from the additional insured’s 
primary or excess insurance for which they are a named 
insured for amounts payable under this insurance.

If you deal with another insurer who prefers to use 
different language, just remember that the key 
element, necessary to extend the desired coverage to an 
“additional insured,” is a promise by the insurer that it 
will not seek contribution from:

1.  Any other insurance available to that party;  or

2.  Primary or excess insurance for which the party is a 
named or additional insured.

Please feel free to contact me with any questions in  
this regard. I may be reached at (516)764-2800 or  
hlgoldberg@goldbergconnolly.com.

continued from page 6
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Putting The Pieces Of

Building And Business   

Together

Beyond Protection. Partnership.

When it comes to creating new contacts and
connections, we create the perfect fit. From
enhancing market relationships and creating
alternative risk financing to forming joint
ventures and acquisition opportunities, our
team of experts can put it all together for you.

David W. Marino
Regional Executive Vice President

david.marino@aon.com
516.396.4422 | www.aon.com
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Comprehensive Legal Services for the Construction and 
Real Estate Industries

•	 Construction	Contracts	&	Claims
•	 Litigation,	Mediation	&	Arbitration
•	 Private	&	Government	Projects
•	 Partnering,	Joint	Ventures	&	Closely	

Held	Corporation	and	Limited		
Liability	Companies

•	 Commercial	Real	Estate

•	 Labor	&	Employment	Disputes
•	 Secured	Creditor	Transactions
•	 Wills,	Trusts	&	Estates
•	 Business	Succession	Planning
•	 Intellectual	Property,	Copyright	&	Trademark	

Matters	and	Disputes
•	 Bankruptcy	&	Debtor/Creditor	Rights

One Pennsylvania Plaza
new york, new york  10119-0196

(212) 695-8100, ext. 312
Donald J. Carbone

One	North	Broadway,	Suite	800
White	Plains,	New	York		10601

55	Harristown	Road
Glen	Rock,	New	Jersey		07452

7600	Jericho	Turnpike
Woodbury,	New	York		11797

www.goetzfitz.com

Goetz Fitzpatrick llp



By mark naSH, preSiDent/ceo, SpeeDy lien inc.

Speedy lien: 
only the Strong Shall Survive

Being in business for more than 20 years, we are aware 
that landlords, building managers and contractors feel 
anxiety when they receive an envelope with a Speedy 
Lien return address. The contents, rarely an invitation 
to a birthday party, inform them a Mechanic’s Lien has 
been fi led against their property or jobsite.  They’re 
given instructions to contact Mark Nash immediately to 
resolve the matter.

Yesterday, after two hours in the gym burning off stress, 
my day started off at 7:00am, with two telephone calls; 
one from a landlord and the other, a prominent New 
York City building management fi rm. The landlord, 
after opening the envelope was alarmed there was a 
Mechanic’s Lien against his property fi led by Speedy Lien. 
We were representing a contractor (an STA Member) 
working in his building, for a tenant renovation. Asking 
for details, I advised that our client was hired directly 
by the tenant (an accounting fi rm) and was not being 
paid for their services. In order to protect their rights, 
a Mechanic’s Lien was fi led against the property by 
Speedy Lien. The amount owed our client was attached 
to title of the property, docketed with the county clerk, 
the basic equivalent of a mortgage. 

The landlord told me they were pending a refi nance 
and the Mechanic’s Lien would hinder the closing. I told 
him to contact the tenant and put them on notice they 
were in violation of their lease agreement. I was asked 
to intervene as he quickly put me on a three way call, 
with the tenant. Distressed over what was occurring, the 
senior partner at the accounting fi rm asked to confi rm 
the lien amount and for Speedy Lien’s address so he 
could messenger the check directly to me.  He claims it 
was just a bookkeeping error and that’s why the check 
never went out. The outcome was that we did receive 
the check, the Mechanic’s Lien was satisfi ed and most 
importantly, the Speedy Lien client was PAID IN FULL. 

The landlord thanked me for working with them, 
not against them and for helping them out of the 
situation. Had the landlord not been aware that monies 
were owed the contractor, there would have been no 
pressure against the tenant to resolve the issue. What 
could have been a terrible situation was averted. Our 
client was thrilled especially after they invoiced their 
client for months and the only thing they received were 
broken promises. They were paid in full within hours of 
fi ling their Speedy Lien.

Call number two was from a building manager, the 
proud recipient of a Mechanic’s Lien, courtesy of an 
out-of-state General Contractor (a repeat offender) 
not paying suppliers and sub-contractors. Together 
we called the General Contractor and the building 
manager told him if the lien was not resolved by close of 
business, workers would not be allowed in the building 
the following morning. The next morning at 7:00am, 
the building manager called me asking if the lien was 
removed. With my reply of no, he contacted building 
security and the General Contractor was denied access 
to the building. On a positive note, the workers that 
could not enter the building because of the Mechanic’s 
Lien, did enjoy their coffee while their boss delivered 
the check to my offi ce. It might have been a perfect 
morning, had he remembered to bring my large iced 
coffee, as he normally does. The Speedy Lien client was 
PAID IN FULL, despite months of broken promises. The 
building manager received a Satisfaction of Lien and the 
contractor and his workers, were back on the job, just 
in time for lunch. Again, most importantly, the Speedy 
Lien client was paid.

STA Subcontractors News12
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Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
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Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com
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bond claim notices for construction projects

throughout the tri-state region
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BRADY & 
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Speedy lien: only the Strong Shall Survive
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The STA is pleased to announce that the Association 
will come together with the Building Trades Employers’ 
Association (BTEA) to create a joint M/WBE committee 
partnership. The committee will be lead by Christine 
Donaldson Boccia, President of Donaldson Traditional 
Interiors, and Jeffrey Smalls, CEO of Smalls Electrical 
Construction. 

Both the STA and BTEA have done a great deal to 
support M/WBE efforts in the past, including countless 
educational sessions, networking programs and 
published reports.  Joining forces will further these 

efforts by creating a stronger committee with a solid 
support structure. The committee’s goal will remain to 
enhance the professional skills, viability and competitive 
position of M/WBEs and to drive their growth in today’s 
economy. 

We are excited to begin this new partnership with the 
BTEA and to continue to identify new opportunities 
to maximize success for M/WBEs in New York City and 
State.

Sta to Join Forces With  
Btea in Forming an m/WBe  
committee partnership

continued from page 12

A day in the life, of the Lien King.

As we tell our clients, don’t allow someone else to 
destroy what you work so hard for. Broken promises 
do not pay your bills and none of us are in business for 
our good looks.

Speedy Lien clients take comfort in our expertise, our 
knowledge and our unsurpassed reputation.
The help our clients need and they help they deserve.

Mark Nash, President/CEO
Speedy Lien Inc.
42 West 38th Street
New York, New York 10018
212-203-7420
www.SpeedyLien.me

MarkNash@SpeedyLienInc.com
*Please note our new mailing address
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The STA is pleased to report that our Legislative 
Committee’s letter campaign to the State Assembly 
in support of bill A. 5024, on release of retainage, and 
A.5412, on limiting the value of all pending change 
orders on public projects to 10% of the original contract 
value, has been successful. Our members’ tireless efforts 
have paid off to put the two bills on the agenda of the 
Assembly’s Government Operation Committee for a vote. 
Assembly members have shared that they’ve never seen 
such an outpouring of support and were overwhelmed 
by your dedication to these important causes. 

The action we took, in cooperation with AGC, at the 
Stony Brook-New Computer Science Building Project 
through their lobbyist Couch White, LLP, has got the SUCF 
to uphold the need for Bid Listing. This was an instance 
of a general contractor subverting the bid system and 

placing those that follow the rules at a competitive 
disadvantage. Thanks to our members’ advocacy, we 
were able to ensure that those involved with SUCF 
uphold these regulations. 

In other legislative news, our bill S. 5202 and A. 7768 is 
on its 3rd reading in the Senate and has been reported to 
Ways & Means committee in the Assembly. There is a lot 
of sympathy for the STA’s bill in both the Senate and the 
Assembly, due, largely, to all of your hard work. 

Thank you for all of your hard work; we encourage 
you to continue to show your support for all of the 
STA’s legislative efforts—we are working to ensure fair 
business is practiced for all of our members.

By ron BerGer, executive Director, SuBcontractorS traDe aSSociation

Sta members Show 
overwhelming Support 
for legislative measures
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Spotlight on  
albert pearlman, inc.

Established in 1906 by Albert Pearlman, Albert 
Pearlman, Inc. has distinguished itself as a hallmark of 
quality for over three generations.  The company takes 
pride in its superior staff, including knowledgeable 
and efficient estimators, project managers, and 
supervisors, as well as its outstanding crew of painters 
and wallpaper hangers. Combining current technology 
with old fashioned values and service, Albert Pearlman 
Painting has continued to live up to their reputation 
among the most elite companies in the painting and 
wall covering business. 

Albert Pearlman, Inc. works in conjunction with 
contractors, architects, designers and office and building 
managers to provide the highest quality services in 
commercial and residential settings. Services include 
electrostatic and metallic spray applications, decorative 
faux finishes, wood refinishing, fabric wrapped panels, 
acoustic ceiling tile dye restoration, Venetian plasters 
and quartz crystal glaze floor finishes. 

Some recent projects include:

• InterContinental New York Times Square Hotel
• Silver Towers Residences
• Condé Nast Building
• New York Times
• Morgan Stanley
• Radio City Music Hall

President Randy A. Pearlman joined his father Herbert 
at Albert Pearlman, Inc. in 1981. He has been a major 
contributor to the steady and successful growth of the 
company to its current size of over 100 professionals. 
His dedication to the needs of the client has won the 
respect and admiration of many satisfied customers, as 
well as that of his competitors.  

Albert Pearlman, Inc.
60 East 42nd Street, Suite 1041
New York, NY 10165
(212) 687-5055
www.albertpearlman.com
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COMPLETE TRUST, TOTAL CONFIDENCE
WE’VE GOT YOU

William Haas
CEO, 

USI Construction
Practice Group

Benedict J. Tockarshewsky
Senior Vice President,

USI Construction
Practice Group

Dominick J. Scotto
President,

USI Construction
Practice Group of LI

Joseph A. Santospirito
Senior Vice President,

USI Construction
Practice Group of LI

USI Construction Practice Group Market Leaders

In Surety Bonding And Insurance

555 Pleasantville Road  •  Briarcliff Manor, NY 10510  •  125 Froehlich Farm Boulevard  •  Woodbury, NY 11797  •  www.usi.biz

*Photo showcases the Nets That Work Co. Horizontal
  Protection System
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Networking events are vital for developing and 
maintaining strong industry relations.  The truth is, 
networking is often only half the assignment. It is just 
as important to follow up with the contacts made at 
networking events, conferences and dinners to build 
long-term professional relationships. There are simple 
steps you can take to make the most of networking 
efforts. 

Getting Back in Touch
The first goal of any post-networking follow up is to 
know how to reach your contact. Hang on to business 
cards or other correspondence materials you receive at 
events and keep them organized. You may wish to mark 
cards with a short note detailing your interactions with 
each contact or the way you could work together.

Once you’ve decided to touch base, consider sending a 
hand-written note, instead of an e-mail. In the digital 
age, the once casual letter now connotes thoughtfulness 
and professionalism. However you choose to reach out, 
doing so represents a critical step in building a new 
business relationship.

Bringing Them Into the Fold
Now that you’ve re-established a dialogue with the 
contact, consider inviting them to one of your firm’s 
upcoming events or ask if they would like to be added 
to your newsletter mailing list. Doing so not only helps 
build an individual relationship with the contact, but 
between your respective firms as well.

Social media is another great potential tool for post-
networking. Adding the contact to your list of Facebook 
friends, Twitter followers or LinkedIn contacts creates 
a new layer of communication – contact information, 
business announcements and digital discussions will 
never be more than a mouse click away!

Remember, the key isn’t how you follow up but that 
you follow up in the first place. Too many networkers 
make the mistake of losing contact information or 
stuffing it away in a drawer, never to be seen again. 
These individuals are throwing away tremendous 
opportunities to expand their professional network and 
discover new business potential. By simply following 
up, you are establishing a connection, which can be 
essential for building future business. 

About Sarah S. Berman, President, The Berman Group, Inc.
Sarah S. Berman serves as President of The Berman 
Group, a full-service marketing, public relations and 
special events firm based in New York City.  The firm 
specializes in serving business-to-business clients 
in the real estate, construction and professional 
services industries. The firm’s website can be found at 
bermangrp.com. 

maximizing networking
opportunities

By SaraH S. Berman, preSiDent, tHe Berman Group, inc.
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Beware of incorporation 
by reference and risk 
transfer

Owners and contractors often spend significant time, 
energy and money crafting contractual indemnity and 
insurance procurement clauses to anticipate, manage 
and transfer risk.  Allocating the risk before losses occur 
should give parties a measure of control over who pays 
claims.  However, too often risk transfer fails resulting 
in unpleasant consequences for all involved.  The owner 
or general contractor may have to unexpectedly pay a 
claim.  Contract payments to the trade contractors may 
be retained.  There may be exposure to claims that are 
not covered by insurance.  At best, business relationships 
can be strained.

Although there are many reasons why risk transfer can 
fail, knowing a few rules can prevent some unpleasant 
surprises.  This discussion will focus on the rules 
governing risk shifting between parties which are not in 
direct contract and the particular problems which arise 
when the parties rely on provisions in subcontracts that 
attempt to incorporate by reference all terms of the 
prime contract.

Typically, the owner of a construction project will 
want the contract documents to contain indemnity 
and insurance coverage obligations that run in their 
favor from the general contractor as well as the trade 
contractors involved in losses that gives rise to claims.  
Similarly, the general contractor will in turn negotiate 
written agreements to require the same type of relief 
is available from the trades and their subcontractors.  
Accordingly, these upstream parties will often rely upon 
broadly worded incorporation by reference provisions 
expressing an intent that they be able to enable enforce 
all contract obligations against parties hired by others.   

By Julian D. eHrlicH, Senior vice preSiDent claimS, aon conStruction ServiceS Group

continued on 22
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For example, a common incorporation clause in a contract 
between an owner and general contractor might require 
that any other agreements which the general contractor 
enters into for that project also contain the same terms 
and conditions that favor the owner.  In effect the owner 
is saying “what you as GC owe me as owner, make sure 
your subs owe me too.”  

Similarly, the trade contracts may contain incorporation 
by reference clauses that favor upstream parties that 
state in effect, “whatever contractual duties and 
responsibilities that you have to the owner or general 
contractor, I have too.” 

In this manor, the parties often use such clauses as a kind 
of short hand.

However, courts in New York have long held that 
clauses in construction contracts that incorporate prime 
contract terms by reference only bind a subcontractor 
to provisions relating to scope, quality, character and 
manor of the work to be performed, not risk transfer 
obligations unless separately and specifically mentioned.  

This was recently underscored by the Appellate Division 
in Persuad v. Bovis Lend Lease, Inc., 2012 N.Y. App. 
Div. Lexis 2271, where the Court refused to enforce 
contractual indemnity and insurance procurement 
requirements in favor of the owner and general 
contractor against a second tier electrical subcontractor 
that were incorporated only by general reference into 
the subcontract.

Moreover, parties should be mindful of other risk transfer 
implications that arise when the work is done by lower 
tier contractors.

For example, upstream parties seeking additional insured 
status on subcontractors’ policies should be aware of the 
trend towards carriers writing endorsements that provide 
coverage only to those entities directly in contract with 
the subcontractor.  

One common variation of additional insured endorsement 
language states “Who is an insured is amended to include 

as an additional insured any person or organization for 
whom you are performing operations when you and 
such person or organization have agreed in writing in a 
contract or agreement that such person or organization 
be added as an additional insured on your policy.”

This wording has been interpreted by carriers as 
providing additional insured coverage only to those in 
direct contractual privity with the policyholder.  Thus, an 
owner or general contractor which did not directly hire 
the trade contractor insured with a policy containing 
this language would not be entitled to additional 
insured coverage even with an enforceable insurance 
procurement requirement incorporated by reference 
into the subcontract.

Conclusion
There are two types of documents at the center of risk 
transfer; trade contracts and insurance policies.    As a 
practical matter, many breakdowns occur because the 
insurance carriers are not parties and thus, not bound 
to the terms of the trade contracts and similarly because 
upstream owners and general contractors may not be in 
direct contract with all or even any of the contractors 
that actually perform the work at the job site.  

When parties want downstream contractors and their 
carriers to pay for losses, careful attention should be 
paid to which parties hold the contracts.   Consideration 
should also be given to the laws and rules that apply to 
how contracts will be interpreted given the relationships 
between the parties.  While incorporations by reference 
may be useful for other purposes, these provisions do 
present clear challenges for risk transfer.  Where the 
parties wish to incorporate contractual indemnity 
and insurance procurement requirements in upstream 
contracts into subcontracts, wording must be specific.
When risk transfer is unavailable from unenforceable 
contracts, there may be some relief available to upstream 
entities pursuant to common law theories of recovery 
that do not rely on contracts but arguably it is everyone’s 
interest to avoid surprises as who will pay when losses 
occur and claims are made.  

Beware of incorporation by reference and risk transfer
continued from page 20
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Q:  What are the benefits of using the BioProtection Services 
Surface Protection Program?

A:  Our system uses non-toxic, green, environmentally safe products 
with no side effects, leaving behind long-time protection and 
using a uniform and thorough application method. Further, 
the BioProtection Services system is flexible to the individual 
needs of each facility and available on demand, as some facilities 
require different parts of the program. Our professionals easily 
coordinate with local facility staff and thoroughly assess if 
surfaces are clean, dirty or in need of emergency response 
before taking any action. 

Q: What is SNiPER?
A:  SNiPER is a disinfectant and sterilizer that is key to the success 

of the BioProtection Services program. It is the ideal biocide 
to target and destroy bacteria and viruses without harming 
equipment in the workplace or the environment. SNiPER 
is proven to kill viruses, bacteria and fungi immediately, by 
deactivating the bacterial and fungal spores. 

Q:  Is the BioProtection Services 
system cost effective? 

A:  Yes, the BioProtection Services 
system combines the work of 
multiple products and stretches 
the residual benefits over time, 
reducing overall maintenance 
costs. The BioProtection Services 
Surface Protection Program 
provides long-lasting coverage, 
allowing your facility to fight the 
effects of hazardous germs and 
remain functional year-round, 
preventing losses due to closed 
facilities.

Q:  How does the BioProtection 
Services system prevent 
health risks?

A:  By reducing pathogens in 
the facility’s environment the 
BioProtection Services system 
stops the transfer of germs 
and the spread of infection. 
The four-part solution, 
consisting of rapid hygiene 
monitoring, electrostatic 
spraying, application of SNiPER 
and Bio Protect, prevents the 
spread of these hazardous 
materials.  

Q: How does BioProtection Services work?
A:  BioProtection Services’ method of electrostatic spraying ejects 

molecules that cling to all surfaces, permeating the sides and back 
of the object being sprayed. These molecules exert electric charges 
over the entirety of the object, ensuring proper disinfection and 
long-lasting protection.  The process of applying the products 
electrostatically, proper wiping of the surface and the long-term 
residual surface coating gives each facility a fighting chance at 
stopping the transfer of germs.

Fact:
$50 Billion is spent each 
year by US businesses 
due to absenteeism.

Save Time
Save Money
Save Lives

Our  

will give your facility the ability 

• 
structure, equipment, tool or device

• Treat every area that people or animals contact
• 

for 30 days to a year

 
Advantages

 
protect your customers and employees.

www.BioP Services.com

• Fitness Centers
• Karate Studios
• Dance Studios
• 
• 
• Day Care Centers

• Schools
• Restaurants
• Movie Theatres and 

Auditoriums
• Hotels
• Shared Transit Vehicles

• Hospitals/Nursing 
Homes

• Food Processing
• Law Enforcement
• Prisons

The 

For more information, contact Robert Groeninger at Park Avenue Building and Roofing Supplies, LLC.
2120 Atlantic Avenue  |  Brooklyn, NY, 11233  |  718-403-0100  |  bgroeninger@parkavebuilding.com

I N T E R N A T I O N A L

ABESTOS REMOVAL, INC.

F.A.Q.

www.BioProtectionServices.com

ADVERTISEMENT
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international asbestos removal 
offers comprehensive Surface 
protection program

International Asbestos Removal, a Queens based 
environmental contractor and new member of the STA,  
is pleased to announce its launch of the BioProtection 
Services surface protection program; a revolutionary 
four-step cleaning system for high-traffic spaces that 
prevents the formation and build-up of the dangerous 
bacterial biofilms that cause MRSA, E. coli and other 
infections.

What Is Biofilm?
Biofilm is a covering of harmful material that is a major 
cause of microbial resistance. A biofilm is formed 
when microorganisms find a receptive environment 
where they are exposed to food and moisture. The 
microorganisms work together as a population and 
secrete a sticky polymer that forms a solid matrix 
attached to a surface. Once a biofilm is established, 
it is very difficult to eliminate because the microbes 
are reinforced and protected by the matrix, making 
them very resistant to sanitizers. Biofilms are often 
responsible for poor product quality and/or lost product 
due to contamination, causing costly damage to both 
product and equipment.  80% of all human infections 
are caused by the presence of biofilm in hospitals, food 
service facilities and other public places.

International Asbestos Removal’s Integrated Solution
BioProtection Services features a flexible four-part 
solution to prevent the dangerous build-up of biofilm.  
First, Rapid Hygiene Monitoring, a testing process for 
biofilm and other contaminants, is employed to detect 
contamination.  Next, SNiPER, a disinfectant/deodorizer 
that penetrates the outer layers of the biofilm, is 
applied to eliminate contaminants. An anti-microbial 
cloth is used to clean surfaces treated with SNiPER to 
maximize effectiveness. Finally, BioProtect, an anti-
microbial protectant, is applied with an electrostatic 

sprayer to cover all facets of the surface and prevent 
contamination for up to 90 days.

Save Time. Save Money. Save Lives.
The BioProtection Services process is intended for use 
in any space, on porous or non-porous surfaces with 
different levels of cleanliness. The process provides long-
term protection against MRSA, E. coli, C-Dif, salmonella, 
swine flu, norovirus and many other harmful bacteria and 
viruses, and is a low cost alternative to current practices. 
The four-step process can be seamlessly integrated into 
any facility management program and is compatible 
with existing cleaning protocols and products.
 

By: karen GranDo, preSiDent, international aSBeStoS removal, inc.
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Rapid Hygiene Monitoring
Rapid Hygiene Monitoring, the first step of the process, 
is an efficient way to uncover whether current cleaning 
processes are working effectively.  The Hygiena testing 
process identifies trouble spots and provides trend 
analysis for continuous improvement.  The testing 
process utilizes ATP bioluminescence, which involves 
the activation of samples collected from the surface, 
which are then mixed with the florescent luciferase 
enzyme.  The enzyme reacts with ATP in the sample, 
producing light.  

Cleaning with SNiPER
SNiPER, the second step of BioProtection Services, 
is an EPA registered, non-toxic, green product which 
serves as a broad spectrum disinfectant, deodorizer 
and sterilizer.  It works by disintegrating bacterial and 
fungal cells, effectively destroying viruses’ ability to 
replicate.  Organisms cannot build immunity against 
SNiPER, so its efficacy will not be diminished by long-
term usage. SNiPER is specifically engineered to target 
the threats that plague our indoor environments and 
is not harmful to humans, animals or the environment. 
SNiPER®is a powerful disinfectant working for you, not 
poisoning your health and the air you breathe.

BioProtect Surface Protectant
BioProtect is a patented, EPA registered and USDA 
accepted spray-on antimicrobial protectant for both 
porous and non-porous surfaces. One end of its 
molecule creates a strong bond with a multitude of 
surfaces, porous and non-porous, forming a highly 
durable protective coating. The other end forms a 
microscopic bed of spikes that punctures microbes 
like a bed of spikes. In the final step of the process, 
BioProtect is applied through electrostatic spraying to 

envelope an entire surface and physically rupture the 
cell walls of these microbes, without the use of poisons. 
This prevents new growth of bacteria, mold, mildew, 
algae and yeast.  It also gives substrates an added level 
of protection against damaging microbes that cause 
stains, odors and deterioration.

Electrostatic Spraying
Electrostatic spraying technology provides up to 50% 
better coverage than conventional sprayers.  The 
molecules of the water-based solution ejected by the 
spraying nozzle cling to all surfaces, permeating the 
sides and back of the object being sprayed, not just the 
visible surface. The heart of the air-assisted electrostatic 
sprayer is the patented MaxCharge™ “air atomizing 
induction charging” nozzle, which was invented at the 
University of Georgia. The tiny droplets are carried by 
the negative charge, applied at the tip of the nozzle, to 
the nearest object, even if it is behind or underneath 
them! This is what is called the “wrap-around” effect, 
in which droplets change direction to coat all sides 
of an object evenly, ensuring proper disinfection and 
long-lasting protection.

International Asbestos Removal
6808 Woodside Avenue
Flushing NY 11377
(718) 335-0304
www.iaronline.com

25June 2012



July / August 2011STA Subcontractors News26

July / August 2011

First Statewide Surety 
Bond assistance program 
for mWBes

Early in 2012, Governor Andrew M. Cuomo issued a 
press release announcing the first statewide surety bond 
assistance program for Minority and Women-Owned 
Business Enterprises (MWBE). The objective of this 
program is to provide financial assistance to help MWBEs 
secure surety bonds and state contracts.

During Governor Cuomo’s 2012 State of the State 
Address, it was noted that one of the biggest challenges 
facing small and M/WBE contractors was their ability to 
secure credit. This limits their opportunity to secure state 
contracts.

This new program will provide financial assistance in 
the form of credit support to help these small, minority 

and women-owned businesses. When a qualified small 
business or MWBE requires a Bid Bond, or a Performance 
and Payment Bond from surety companies to secure a 
construction or transportation contract or sub-contract, 
the New York State Surety Bond Assistance Program 
can help the contractor secure the bond. The program 
provides credit support in the form of Irrevocable 
Letters of Credit (ILOCs) for up to 30% of the total 
contract amount, and is available to both prime and 
sub-contractors. ILOCS are essentially guarantees 
provided by the State to the surety company on behalf 
of the contractor. This initiative is expected to facilitate 
$200 million in new bonding activity over the next five 
years. The program provides contracting opportunities 
for small firms which could lead to increased financial 

By: lori a. craWBuck, cpa, cciFp, GraSSi & co.



security, job creation, and business revenue growth. It 
is expected that this program will create an estimated 
2,200 jobs in New York State while generating additional 
revenues for New York State through the added goods 
and services purchased as a result of the construction 
activity, estimated at $328 million.

The program requires eligible MWBEs to apply either 
before or after seeking surety bonding. If a surety 
company requires collateral or credit support in order to 
issue a bond beyond what the contractor has available, 
the New York State Surety Bond Assistance Program may 
provide the necessary assistance to qualifying businesses 
in the form of an Irrevocable Letter of Credit of up 
to 30% of the base contract amount. The maximum 
government contract size is limited to $2 million. For 
qualified contractors that are not “bond-ready,” but will 
bid for a State contract within a year, the program will 
provide training and technical assistance facilitated by 
the Dormitory Authority of State of New York and the 
Small Business Development Center Network statewide. 
Participating surety companies will perform due diligence 
in accordance with their internal underwriting standards 
and make a determination.

Applicants must be a NYS small business or MWBE for 
a minimum of two years. They must have minimum 
average gross revenues of $400,000 in either of the last 
two fiscal or calendar years and maximum gross revenue 
not to exceed $5 million in the most recent calendar or 
fiscal year. The minimum acceptable credit score must 
be greater than 600 for all persons required to sign a 
General Indemnity Agreement (owner, spouse, investors 
and principals owning more than 5% interest and 
their spouses) and they must have previous experience 
completing a similar scope of work.

Current surety companies that have expressed an interest 
in participating in the program include ACE Group and 
Travelers.

While the involvement of established surety companies 
is a crucial piece to the success of this program, the life 
force of this program is the backing by the New York 
State government. In light of recent economic times, to 
see a strong commitment towards the development of 
MWBEs in the infrastructure/construction segment, we 
could be drawing closer to that light at the end of the 
tunnel towards recovery.

Lori A. Crawbuck, CPA, CCIFP is an Audit Manager in 
the construction practice at Grassi & Co. She focuses on 
Grassi & Co.’s clients in the construction industry for both 
audit and tax services. For more information on this or 
other related topics, you can contact Lori directly at 516-
336-2446 or via email at lcrawbuck@grassicpas.com.
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