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P R E S I D E N T ’ S  M E S S A G E

As you will see from our lead story this month, 2012 has started off with a 

glimmer of optimism that I think we all need in these challenging times.  

We are pleased to report on new development initiatives by the City and the 

State as delivered in both the Mayor and the Governor’s recent addresses.  We 

are most excited about the opportunities that the Cornell-Technion University 

Campus on Roosevelt Island project will present for STA members and the 

entire unionized construction industry.  I hope that our member contractors 

will continue to find work opportunities in both the public and private sectors 

and we hope that you will maintain your involvement in the STA as your 

workload grows.

I wish you all a very Happy New Year and I hope that the outlook continues to 

be bright for the coming year.

Sincerely,

W. Scott Rives

Building your financial future
In today’s challenging economic environment, 

it is important that you maintain your 
competitive edge. In a rapidly evolving 
marketplace, you need advisors who 
understand the issues you’re dealing with, 
such as cash flow challenges, joint venture
opportunities, succession planning, design-build,
and green construction strategies. For more
than 30 years, Grassi & Co.’s Construction
Practice has been helping contractors minimize
their tax liability, uncover potential savings, and
build for the future.

G R A S S I  &  C O .  C O N S T R U C T I O N  P R A C T I C E

50 JERICHO QUADRANGLE, JERICHO, NY 11753 (516) 256-3500 • 488 MADISON AVENUE, NEW YORK, NY 10022 (212) 661-6166 • OTHER OFFICE: NORTH CAROLINA

www.grassicpas.com

Follow us on

Geri Gregor, CPA, Partner
Construction Practice                   
(516) 336-2496
ggregor@grassicpas.com

STA Directory (Horiz)
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New York City and State Kick 
Off 2012 with Positive Outlook 
for Construction Industry

Despite the bleak economic reflections on 2011, the 
year brought a number of accomplishments in the field 
of construction and development. In the past year, New 
York City contractors completed the 9/11 Memorial in 
time for the 10th Anniversary, built a new section of 
the High Line, expanded the Museum of the Moving 
Image and began construction of the new Whitney 
Museum, among many other successes. While saying 
that the economy has bounced back to its pre-recession 
status would be inaccurate, both New York City Mayor 
Michael Bloomberg and New York State Governor 
Andrew Cuomo are starting 2012 off on an optimistic 
note when it comes to outlooks for the construction 
industry. January has been a positive month for 
the trade, with significant project announcements 
throughout the region, and a reassurance from both 
City and State governments that their commitment 
to the agenda of infrastructure and development will 
remain strong. 

On January 4, 2012, Governor Andrew M. Cuomo 
delivered his 2012 State of the State Address which 
outlined a new economic development blueprint 
to invest billions of dollars in key public-private 
sector partnerships and rebuild infrastructure to 
create thousands of new jobs across the state. Mayor 
Bloomberg echoed many of these sentiments in his 
State of the City Address on January 12, 2012, praising 
the accomplishments made by City contractors in 2011 
and outlining plans to strengthen New York City’s 
position as the infrastructure capital of the nation, 
while supporting job creation. 

NOTABLE PROJECTS AND BIG PLANS FOR 2012

Cornell-Technion University Campus on Roosevelt Island
Building on a 2011 achievement, 2012 will be a ground-
breaking year for Roosevelt Island. In his State of the 
City address Mayor Bloomberg noted that in 2011  
“we said we’d seek to attract a world-class university 
to build a new science and engineering campus here 
– the brainchild of EDC President Seth Pinsky and 
Deputy Mayor Bob Steel – and we did.”  This historic 
partnership with Cornell University and The Technion 
- Israel Institute of Technology will bring a new science 
and engineering campus to Roosevelt Island. 

According to the Mayor, “building the new campus 
will generate up to 20,000 construction jobs and 8,000 
permanent jobs, not just for PhDs, but for building staff 
and office workers.” The transformative, $2 billion plan 
will also include a $150 million venture capital fund for 
start-up companies that agree to remain in New York 
for three years, with an estimated spin-off of 600 new 
businesses over the next generation. The tax revenue 
from the project is estimated at $1.4 billion.  

As noted by the New York Times, City officials spent 
two months reviewing over 10,000 pages of documents 
submitted by 17 institutions. The Cornell-Technion plan 
was selected because it was “far and away the boldest 
and most ambitious” and had an “incredibly aggressive 
schedule,” said Mayor Bloomberg. The plan includes 
the construction of 300,000 square feet of space on 
Roosevelt Island by 2017, and more than 2 million 
square feet by 2037. Classes are due to begin next 
September in a temporary space.  

January 2012

continued on 4
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Aqueduct Race Track Convention Center
Building on New York’s reputation as a tourist 
destination (with a record 50 million tourists in the 
last year) Governor Cuomo proposed a project to 
construct the largest convention center in the nation 
at the Aqueduct Race Track venue in Ozone Park, 
Queens. The 3.8 million square foot convention center 
would accommodate the nation’s largest events and 
create new tourism revenues by driving demand for 
hotels, restaurants, entertainment and transportation. 
The project would be a $4 billion private investment 
estimated to generate tens of thousands of jobs and 
create new economic activity throughout the state. 

Redevelopment of the Jacob Javits Site
With plans for a new convention center in Queens, the 
Governor called for a redevelopment plan for the Jacob 

Javits site to create a mixed-use facility and revitalize 
New York City’s West Side with 18 acres of planned 
improvements. The plan would follow the successful 
Battery Park City model and involve more than $2 billion 
in estimated private sector development funds to create 
a revitalized neighborhood on the West Side.

Casino Gaming Plan 
In an effort to gain tax revenue, tourism dollars 
and jobs, Governor Cuomo announced that he will 
support a constitutional amendment to allow casino 
gaming in New York State. An estimated $1 billion in 
economic activity could be generated from gaming, if 
implemented.  The Coney Island section of Brooklyn is 
eyed as a potential location for legalized casinos. With 
support from Borough President Marty Markowitz, the 
area is a “natural location and should be a part of the 
mix when considering possible sites,” said Markowitz. 
Even those not in favor of gambling, such as Mayor 
Bloomberg, recognize the casino gaming plan as a good 
source of revenue for the City and State, as well as a 
positive opportunity for the construction industry. 

Redevelopment of the Kingsbridge Armory
Mayor Bloomberg’s plans for 2012 call for proposals 
from developers to transform the most talked-about 
empty building in the Bronx: The Kingsbridge Armory.  
The vacant complex has stood empty for over 15 years, 
and while it has been available for temporary uses, 
redeveloping the space for permanent utilization will 
bring a constant source of jobs for community members, 
as well as benefiting the area as a whole. 

New York City and State Kick Off 2012 with Positive Outlook 
for Construction Industry
continued from page 3



Moynihan Station Development Project
Another project on the 2012 agenda is the Port Authority 
takeover of the long-delayed conversion of the Farley 
Post Office building into a new rail station. In addition 
to creating thousands of jobs, the goal of the Moynihan 
Station Development Project is to develop a new 
commercial district on the Far West Side of Manhattan, 
making Midtown the largest central business district 
in the United States.  The expansion will also provide 
increased safety and security for over 550,000 passengers 
passing through Penn Station daily and will alleviate 
pedestrian congestion by allowing passengers to access 
Amtrak, New Jersey Transit and Long Island Railroad 
trains at a farther west entrance. 

The New York Works Fund and Task Force
In his State of the State address, Governor Cuomo 
announced the creation of the New York Works Fund and 
Task Force to coordinate and leverage capital investment 
– twenty private sector dollars to every public dollar –
and put thousands of New Yorkers to work. The fund 
will support projects to improve or replace more than 
100 bridges including the Tappan Zee, repair work to 
2,000 miles of roadways, upgrades to 90 municipal water 
systems, improvements to 48 state parks and historic sites, 
and repair work to 114 flood control projects and dams.

A Continued Commitment to Minority and Women-
Owned Businesses
Building on previous efforts to expand economic 
opportunities for MWBEs, Governor Cuomo announced 
new measures to continue support for these 
enterprises. With credit access difficulties hindering the 

competitiveness of many MWBEs, New York will extend 
credit to give MWBE contractors the backing they need 
to be successful. The program will support at least $200 
million in contracting for MWBE firms.

ADDITIONAL PROJECTS ACROSS NEW YORK CITY

MANhATTAN 
•  Continued progress on the World Trade Center
•  Completion of the Signature Theater on 42nd Street
•  Instituting regulatory changes and incentives in the 

area around Grand Central to attract new investment

BRONx
•  Breaking ground on Eastchester’s $270 million “Mall 

at Bay Plaza”
•  Opening of Smith Electric Vehicles’ first East Coast 

plant in Port Morris
•  Completion of a new stores, offices and a new charter 

school at the Bronx Hub on 149th Street 
•  Renovation work on the Bronx River Art Center
•  Modernization of the Hunts Point produce market

QUEENS 
•  Building the new Jet Blue headquarters in Long Island City 
•  Expansion of the Queens Museum of Art 

BROOKLYN
•  Completion of the new Barclay’s Center at Atlantic Yards
•  Redevelopment of the waterfront in Sunset Park and 

the Navy Yard
•  Expanding development of Coney Island with new 

attractions

STATEN ISLAND
•  Redesign of the Staten Island Zoo’s aquarium
•  Major apartment and retail development at the 

Homeport

January 2012 5
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apprenticeship Programs  
Protect Your Company from Non-Responsibility 
Findings & Prevailing Wage Violations 

Over the last year, we have advised, through both 
the STA Legal Log and programs presented to the 
STA, that DBE and M/WBE goals and monitoring is 
the “hot” issue in public contracting and was and 
continues to be a priority high on the agendas of 
government agencies at all levels.  We now have 
observed the emergence of another area of focus by 
government agencies – whether public contractors 
have approved apprenticeship programs for each 
trade classification of work to be utilized on public 
improvement projects.  At first glance, this may seem 
to only affect non-union contractors, but as we will 
discuss, it can be a significant problem for union 
contractors as well.  

Pursuant to the New York Labor Law, governmental 
entities are given extraordinarily broad discretion 
to choose whether to require that contractors and 
subcontractors on public improvement contracts have 
apprenticeship programs appropriate for the type and 
scope of work to be performed.  More significantly, 
the Labor Law empowers each governmental 
agency to establish their own apprenticeship 
program requirements to suit their individual needs.  
Essentially, agencies have carte blanche to set the 
apprenticeship program requirements for public 
improvement projects as they see fit.  This can spell 
trouble for the unwary contractor.  

Generally, to be accepted, apprenticeship programs 
must be registered and approved by the Department 
of Labor (DOL) and often have to have been in 
existence for at least three years and graduated at 
least one apprentice in that time.  This is usually 

not a problem for union contractors.  Issues often 
arise, however, with how agencies require the use of 
apprenticeship programs to perform project work.

One such requirement is that contractors must have, 
or participate in, an apprenticeship program covering 
each and every trade classification of work being 
performed on the project.  This is the requirement 
that even union contractors will have trouble meeting 
in certain instances.  Generally, union contractors are 
signed up with only one particular trade union that 
has an approved apprenticeship program covering 
only the specific trade work governed by that 
union.  Thus, if the scope of the public contract to be 
performed by the union contractor includes work that 
is outside the work covered by the contractor’s union’s 
apprenticeship program, the union contractor will be 
unable to meet the apprenticeship requirements with 
its own forces.  

The union contractor can, of course, subcontract 
work out, but then it might also be required to show 
that the subcontractor participates in registered 
apprenticeship programs covering the subcontracted 
work.  Contracts may also contain self-performance 
requirements that will limit subcontracting 
opportunities.         

We have seen limitations on agency apprenticeship 
requirements, such as only requiring apprenticeship 
programs where the total amount of the project 
exceeds $3 million, and limiting such requirements to 
subcontracts that exceed $1 million.  However, these 
limitations will vary between agencies and must be 

continued on 8
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Join the Sta today 
and enjoy Our 
member benefits

• Support for Contractors

• Legislative Advocacy

• Committee Participation

• STA Committees Include:

•  School Construction Authority 

•  Business Practice Interchange

•  Insurance & Bonding

•  Membership

•  Legislative

•  Public Agencies

•  Green Building

•  Architecture & Engineering

•  Program & Education

•  Business Development

•  Technology

• Networking

• Education

• Access to Our Safety Group provides 
   a 25% advance discount and the last  
   two years a 25% dividend on  
   Worker’s Compensation cost

• 20% off All Purchases at Joseph  
   A. Banks

• Access to Our StayAlert Monthly  
   Lien Report on all the liens filed the  
   previous month in NYC

The Subcontractors Trade Association is committed to improving the economic 
well-being of subcontractors and suppliers of the construction industry in New 
York City, New Jersey, Connecticut, Westchester and Long Island. Acting as a 
united body, the STA provides representation, support and assistance to its 
members. By joining the STA today, your organization can take advantage of 
these benefits:

Becoming a member of the STA will also provide you with our Business Practice Interchange (BPI), a referral service 
exclusive to STA members. BPI is a valued information source to verify contractor or agency performance and business 
practices. BPI is where members exchange information with fellow members regarding payment practices and job 
conduct of general contractors, construction managers, developers, builders or agencies. Prior to signing a contract, 
members contact the STA for information on that particular contractor or agency. We check our BPI listing and give 
the inquiring member the name and telephone number of three to five members listed as having done business with 
that entity. The member seeking the information can then reach out for one-on-one discussion concerning the other 
member’s experience dealing with that contractor or agency.

Talk to the STA about subsidiaries and businesses you own to receive 50% off membership for your other companies. To 
become a member or to refer a colleague, please contact Ron Berger at (212) 398-6220. 
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investigated/reviewed carefully for each project.

In addition, contractors often do not understand that 
each individual apprentice, not just the program, must 
be registered and approved by the DOL.  If an individual 
is not registered with the DOL as an apprentice, the 
contractor is not permitted to classify them on their 
certified payrolls and/or pay them as an apprentice.  If 
the contractor is classifying individuals as apprentices 
that are not registered and certified by the DOL, they 
risk a possible prevailing wage violation.  
        
G&C Commentary
Given the essentially unchecked discretion of agencies 
to set their own apprenticeship requirements on each 
individual contract, it is extremely important that you 
pay strict attention to the apprenticeship requirements 
set forth in the bid package and ensure that such 
requirements can be met as planned/represented.  
Agencies regularly monitor contractors’ use of 
apprentices during the performance of the work to see 
if contractors are utilizing apprentices/apprenticeship 
programs as represented.  The failure to meet the 
apprenticeship requirements as represented can result 
in a finding of non-responsibility.  

Initially, a contractor should double check that the 
apprenticeship program(s) it participates in are 
registered and approved by the DOL and covers the 
work the contractor will perform.  A review of the list 
on the DOL’s website should provide this information.  

In addition, be sure to request the certifications for 
each individual apprentice from your apprenticeship 
program sponsor (i.e., union) and keep them on file.  
It is up to the program sponsor to ensure that each 
individual apprentice is certified by the DOL, but it is 
the contractor that lists them on certified payrolls and 
risks a prevailing wage investigation.  

So be proactive and do your homework to avoid 
a finding of non-responsibility or prevailing wage 
investigation.  Do not assume the union with whom 

you are a signatory to a CBA has ensured that all 
its apprentices have been properly approved and 
registered with the DOL.    

Erik A. Ortmann and Christopher K. Smith, associates 
with the firm, assisted with preparation of this article.

apprenticeship Programs
continued from page 6
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Let’s talk construction, 
expert to expert.
A team of experts dedicated to the construction industry. Partners that deliver 
insights to help fortify working capital and improve profitability. The reputation  
and long-standing relationships to strengthen your banking and surety programs. 
If that’s what you’re looking for in an accounting firm, talk to J.H. Cohn.

Jack Callahan, Co-Director, 
Construction Industry  
Practice, J.H. Cohn Joe Torre 

We  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

Steve Harrison, Co-Director, 
Construction Industry  
Practice, J.H. Cohn

jhcohn.com    877.704.3500 

New York . New Jersey . Connecticut . California
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On December 6th, 2011, Governor Cuomo, Senate 
Majority Leader Dean Skelos and Assembly Speaker 
Sheldon Silver announced a series of proposals that 
will create jobs and cut taxes for middle class New 
Yorkers.  I would like to highlight the areas, that 
are most pertinent to the Construction Industry, 
showing future project opportunity, travel expenses 
and reduced tax rates for manufacturers.   

Change: Metropolitan Commuter Transportation 
Mobility Tax (MCTMT)

•  MCTMT tax applies to only those employers with 
payroll in excess of $312,500 in any calendar 
quarter.  The tax previously applied to employers 
with a payroll over $2,500

•  Excludes any educational institutions (public 
schools districts, public elementary and secondary 
schools and nonpublic elementary and secondary 
schools)

•  MCTMT will be imposed at graduated rates 
ranging from .11% to .23% to .34%, instead of a 
flat .34% (see Table A)

•  Tax on net earnings from self-employment 
remains at .34 except the base which the tax that 
applies has been raised from $10,000 to $50,000

What this means for you:
This can mean a possible reduction in your Company’s 
payroll tax depending on your amount of quarterly 
payroll.

Change: Franchise Tax on New York Manufacturers
•  Reduction in rates: for taxable years 2012 through 

2014, eligible New York manufacturer taxpayers 
must pay tax at a rate of 3.25% of their entire net 
income as opposed to 6.25% in previous years

•  New minimum taxable income base of 75% of the 
taxpayers’ minimum taxable income base

•  Cuts the fixed dollar minimum tax in half for 
eligible New York manufacturers

What this means for you: 
The tax rate for New York State manufacturer 
taxpayers will remain 3.25% for years 2012-2014.  
This is half of what New York State manufactures 
have had to pay in past years.  

Change: Hurricane Irene and Tropical Storm Lee 
Assessment Relief Act

•  Designed to provide property tax assessment 
relief to properties affected by Hurricane Irene or 
Tropical Storm Lee

december 2011 tax Law 
Changes How it affects  
You and Your business

daVId S. WarSHauer, CPa, CCIFP, audIt PartNer, GraSSI & CO.

Wages Rate

$0 - $312,500 0

$312,500.01 - $375,000 0.11%

$375,000.01 - $437,500 0.23%

$437,500 0.34%

Table A

continued on 12
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Putting The Pieces Of

Building And Business   

Together

Beyond Protection. Partnership.

When it comes to creating new contacts and
connections, we create the perfect fit. From
enhancing market relationships and creating
alternative risk financing to forming joint
ventures and acquisition opportunities, our
team of experts can put it all together for you.

David W. Marino
Regional Executive Vice President

david.marino@aon.com
516.396.4422 | www.aon.com

ADVERTISEMENT
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•  Properties with 50% of value lost will qualify

•  Property must have also been included in the 
federal disaster declarations for either storm

What this means for you: 
If your property was damaged by either Hurricane 
Irene or Tropical Storm Lee, you may be eligible for 
property tax relief.

Change: Hurricane Irene and Tropical Storm Lee Flood 
Recovery Grant Program

•  Small businesses, farms, multiple dwellings and not-
for-profit organizations that incurred direct physical 
flood-related damage from either Hurricane Irene 
or Tropical Storm Lee are eligible to apply

•  Grants are capped off at $20,000

•  Money granted must be used for storm-related 
repairs only

•  Will not be eligible if money is granted from third-
party payers or other recovery programs for the 
same issue

What this means for you:  
If your property has incurred flood damage directly 
related to Hurricane Irene and/or Tropical Storm Lee, 
you may be eligible for grant assistance for repairs.

Change: Infrastructure Investment Act
•  Allows certain entities to enter into contracts to 

repair, modernize or otherwise improve the state’s 
infrastructure

•  The Act appears to alter the way contractors bid for 
and are awarded capital infrastructure projects

•  The Act specifically allows Thruway Authority, 
Department of Transportation, the Office of 
Parks, Recreation and Historical preservation, the 
Department of Environmental Conservation and the 
New York State Bridge Authority to enter into:

•  “Design-build contracts” totaling at least $1.2 
million

•  “Cost-plus” contracts

•  “Lump-sum” contracts

What this means for you: 
The current design-build restrictions are the only 
temporary relief contained in the bill. In the bill, there 
are specific wording that designates all work as “public 
work.”  This makes it subject to current prevailing 
wage mandates.  Projects under this bill will carry 
all of the Wicks law obligations under section 135 of 
the state’s finance law, the Project Labor Agreement 
requirements of section 222 of the state’s labor law 
and the objectives and goals of minority and women-
owned business enterprises (MWBE) under Article 15-A 
of the state’s executive law.

Please contact your financial advisor for a more details 
and further information on these tax law changes.  
You can also find the most up-to-date information at 
www.tax.ny.gov. 

december 2011 tax Law Changes How it affects  
You and Your business
continued from page 10
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Comprehensive Legal Services for the Construction and 
Real Estate Industries

•	 Construction	Contracts	&	Claims
•	 Litigation,	Mediation	&	Arbitration
•	 Private	&	Government	Projects
•	 Partnering,	Joint	Ventures	&	Closely	

Held	Corporation	and	Limited		
Liability	Companies

•	 Commercial	Real	Estate

•	 Labor	&	Employment	Disputes
•	 Secured	Creditor	Transactions
•	 Wills,	Trusts	&	Estates
•	 Business	Succession	Planning
•	 Intellectual	Property,	Copyright	&	Trademark	

Matters	and	Disputes
•	 Bankruptcy	&	Debtor/Creditor	Rights

One Pennsylvania Plaza
new york, new york  10119-0196

(212) 695-8100, ext. 312
Donald J. Carbone

One	North	Broadway,	Suite	800
White	Plains,	New	York		10601

55	Harristown	Road
Glen	Rock,	New	Jersey		07452

7600	Jericho	Turnpike
Woodbury,	New	York		11797

www.goetzfitz.com

Goetz Fitzpatrick llp
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It is said that the only thing that’s constant is change. 
Most people think our government needs to be 
changed and that it’s hard for them to get anything 
done. However they have made some changes that 
everyone should know about. Here is the good, the bad 
and the ugly.

Good But Can Turn Ugly

On December 23, 2011 Congress passed and President 
Obama signed into law the “Temporary Payroll Cut 
Continuation Act of 2011”. A good idea because it 
continues the social security tax cut on the employee’s 
portion of their salary at 4.2% instead of 6.2 percent. 
This started in 2011 and could have saved an employee 
in 2011 up to $2,100 in social security tax. However they 
made it ugly by only passing a two month temporary 
extension of this tax cut. If this measure is not extended 
passed February 28, 2012, you will be changing your 
payroll records starting March 1 and the filing for the 
first quarter payroll tax returns gets very messy. Let’s 
hope they extend it past February.

Some Good and Some Ugly

For 2011 W-2 forms, the reporting of the aggregate 
cost of employer-sponsored health coverage is not 
mandatory. So there will be no penalties merely because 
you do not report this on the W-2 for 2011. However, 
on the 2012 W-2 forms the aggregate cost of employer-
sponsored coverage must be reported. There is still only 
interim guidance published about how to report this 
information on box 12 of the 2012 W-2 form and it’s 
very complicated. The good news is the coverage isn’t 
taxable (only informational) and not required if you file 
fewer than 250 W-2 forms. 

Some Bad

Since most of the States are having financial troubles, 
the state unemployment funds are too low. New York, 
New Jersey and Connecticut all borrow from the federal 
government to help with their unemployment costs. 
The federal government has raised the rate for federal 
unemployment insurance for companies in these three 
states (and other states too) from .8% to 1.1% for 2011. 
This all takes place in the fourth quarter of 2011 so you 
need to plan for higher costs when you file your 940 
form by January 31, 2012.

Very Good

Governor Cuomo signed into law a bill that lowers 
New York State personal taxes and the always popular 
Metropolitan Commuter Transportation tax. For 2012 
through 2014 the New York State married filing joint 
rates are as follows:

bY daVId SHerWIN, CPa, maNaGING PartNer, PeLLeGrINO & SHerWIN LLP 

New tax and  
administrative Changes

Income Level Old Rate New Rate

$40,001-$150,000 6.85% 6.45%

$150,001-$300,000 6.85 6.65

$300,001-$2,000,000 7.85-8.97 6.85

Over $2,000,000 8.97 8.82

continued on 16
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Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com

NEW YORK  •  NEW JERSEY  •  CONNECTICUT 

Providing lien filing and
bond claim notices for construction projects

throughout the tri-state region

Goudy Old Style
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New tax and administrative Changes
continued from page 14

Effective December 9, 2011 the Metropolitan Commuter 
Transportation tax has been eliminated for employers 
with payroll expenses less than $312,500 per calendar 
quarter. This is a payroll tax paid by employers. The old 
rate was .34% of your payroll. For other companies the 
new rates, effective April 1, 2012, are:

.11% for employers with payroll expense $312,501 to 
$375,000 in any calendar quarter

.23% for employers with payroll expense between 
$375,001 and $437,500 in any calendar quarter

.34% for employers with payroll expense in excess of 
$437,500 (no change)

Effective January 1, 2012, the tax on the net earnings 
from self-employment of individuals remains at 34%, 
if earnings exceed $50,000 for the tax year ($10,000 
previously).

Not Good

All New York employers, effective January 1, 2012, 
must now comply with the Wage Theft Prevention 
Act (WTPA) and the annual notice requirement. 
Employers must provide all New York employees 
with an annual written notice (“Notice of Pay Rate 
and Payday”) between January 1 and February 1 
of each year. The annual notice must include the 
employee’s rate of pay, including overtime rate, 
how the employee is paid (hourly, weekly, salary, 
commission etc.) and the employer’s regular pay day. 
The NYS Department of Labor has created templates 
for the notice at http://www.labor.ny.us/formsdoc/wp/
ellsformsandpublications.shtm. An employer is free to 
create their own notice. There are no exemptions (one 
employee and notice is required). The employer must 
keep a copy of the notice supplied to the employee 
for six years. Employers can be assessed $50 per week 
per worker by the DOL if notice is not provided and an 
individual worker can bring an action. 

Truly Ugly

United States law requires taxpayers who own foreign 
assets, have a connection to foreign entities and who 
engage in foreign activities to report such assets, entities 
and activities to the IRS. Taxpayers who fail to file the 
appropriate informational forms risk being subject to 
significant monetary penalties. The Foreign Account 
Tax Compliance Act (FATCA) increases by two the 
number of required informational forms. Shareholders 
in a Passive Foreign Investment Company (PFIC) have 
to file an annual information return disclosing their 
ownership and US taxpayers with specified foreign 
financial assets must file form 8938. There is already 
a requirement for US residents (both citizens and 
resident aliens) with financial interest, signature 
authority or other authority over foreign financial 
accounts ($10,000) to file a disclosure form. Penalties 
can be large so check with your financial advisor if you 
need to file any of these forms.

Unfortunately in this period of hard economic times 
the government at all levels appears to be looking to 
increase revenue by creating more regulations and 
new penalties. If they ever ran a business maybe they 
would think differently.

David Sherwin CPA is the managing partner of 
Pellegrino & Sherwin LLP and the accountant to the 
STA. He may he reached at 914-345-5888.
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ADVERTISEMENT

PARK AVENUE BUILDING 
& ROOFING SUPPLIES

Offers Comprehensive Beta Max Hoisting Solutions

Beta Max Hoists offer a variety of accessories 
and have flexible mounting options for 
scaffolding and I-Beam attachment. All systems 
meet or exceed ANSI and OSHA specifications.  

Beta Max products replace conventional  
ropes and pulleys. Units are low maintenance, 
easy to care for and simple to operate using a 
pendant control.

Hoists are equipped with:

• Upper limit switches that stop the hoist 
when a load reaches the top

• Overload-sensing devices that protect  
the motor from damage

• Non-rotating cables to help prevent  
loads from spinning while lifting and  
lowering objects

For Information, Please Contact Park Avenue Building & Roofing Supplies, LLC
2120 Atlantic Ave, Brooklyn, NY 11233  |  718.403.0100  |  www.parkavebuilding.com 
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Overcoming the american 
rule: recoupment of Your  
Legal Fees

GarY WIrtH, eSq., a PartNer IN tHe LaW FIrm OF KauFmaN dOLOWICH VOLuCK & GONzO LLP,  
aNd rObert marK WaSKO, eSq., OF COuNSeL

Under the traditional “AMERICAN RULE”, parties to a 
legal proceeding generally must pay their own legal 
fees, win or lose.  Two exceptions are if the parties have 
contractually agreed that the winning party is entitled 
to recoup its legal fees or a statute provides that the 
successful party is entitled to recover legal fees.  For 
example, a promissory note may contain a provision 
that in the event of a default in the repayment of the 
note, the note holder is entitled to the costs, including 
reasonable attorneys’ fees, to enforce payment of the 
note.  This type of contractual agreement is enforceable 
and permits the recoupment of legal fees.  

New York’s General Business Law Section 349(h) 
permits the recovery of attorneys’ fees in an action 
brought against a business engaging in deceptive acts 
and practices in the conduct of any business, trade or 
commerce or the in the furnishing of any service within 
the State.  Similarly, New York’s Civil Practice Laws and 
Rules and Courts permit the recovery of some legal 
fees, at the Court’s discretion.

In a case we recently successfully completed, In the 
Matter of the Arbitration Between Crestwood Mech. 
Co., Inc., and Vincent Plumbing & Mechanical Co., 
Inc., Petitioners, against Main Street Lofts Yonkers, 
LLC, Respondent, 2011 NY Slip Op 50647U; 31 Misc.3d. 
1212A; 927 N.Y.S.2d 815; 2011 N.Y.Misc. Lexis 1627; 
245 N.Y.L.J. 79 (reported by LexisNexis), our clients 
essentially recouped their legal fees. 
 
The Claimants contracted with the Owner to perform 
work on a luxury multi-million dollar apartment 
building.  The subcontracts contained arbitration 
clauses.  The Claimants jointly commenced an arbitration 

proceeding claiming that they were owed approximately 
$275,000.00.  At the time of the arbitration hearing, 
the Claimants had incurred substantial legal fees and 
arbitration costs.  The arbitration provision did not 
provide for the recoupment of legal fees or costs. 

On the very first day of the arbitration hearing, after the 
opening statement, the Respondent Owner instructed 
his counsel to ask for a recess.  My opening statement 
resulted in the Respondent Owner agreeing to pay 
the full amount of the Claimants’ base claims.  At the 
arbitration, a hand-written Agreement was entered 
into.  The Agreement provided for four installment 
payments.  A short grace period was agreed to, in 
the event any installment payment was not made in a 
timely manner.  If there was an uncured default, the 
Claimants, as per the Agreement, were entitled to an 
additional $82,000 above and beyond the amount of 
the original claims.

The Owner timely made the first two payments, then 
made a partial third payment within the time provided, 
making up the shortfall six days after the grace period 
had expired.  This late payment was endorsed by our 
firm for collection with a full reservation of all rights 
and defenses.  The final payment was timely made.  

After the final payment was collected, we demanded 
that the aforementioned $82,000 provided for in the 
Agreement be tendered.  The Owner refused arguing 
that it had paid the claim in full in accordance with the 
terms and conditions of the Agreement.  

Claimants then made a motion for summary judgment 
before the arbitrator claiming that by virtue of the 

continued on 18
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COMPLETE TRUST, TOTAL CONFIDENCE
WE’VE GOT YOU

William Haas
CEO, 

USI Construction
Practice Group

Benedict J. Tockarshewsky
Senior Vice President,

USI Construction
Practice Group

Dominick J. Scotto
President,

USI Construction
Practice Group of LI

Joseph A. Santospirito
Senior Vice President,

USI Construction
Practice Group of LI

USI Construction Practice Group Market Leaders

In Surety Bonding And Insurance

555 Pleasantville Road  •  Briarcliff Manor, NY 10510  •  125 Froehlich Farm Boulevard  •  Woodbury, NY 11797  •  www.usi.biz
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Overcoming the american rule: recoupment of Your  
Legal Fees
continued from page 18

untimely full third-installment payment, Claimants 
were entitled to the additional $82,000 as set forth in 
the Agreement.  The Respondent Owner opposed the 
motion on the ground that the $82,000 represented 
a penalty, having no nexus to actual damages, and 
was therefore unenforceable.  The Claimants argued 
that the $82,000 was negotiated by sophisticated 
parties with experienced attorneys, was therefore not 
a penalty, and was enforceable as liquidated damages 
which act as an enforcement provision.

The arbitrator granted the Claimants’ motion and 
awarded Claimants the additional $82,000.  

The Owner would still not pay!  

Claimants were forced to commence a Court proceeding 
to confirm the arbitration award.  Confirmation would 
allow a judgment to be entered for Claimants against 
the Owner.

The Court followed the general rule that arbitration 
awards are to be confirmed unless certain narrow 
grounds for vacating or modifying the award exist.  
Public policy encourages the use of arbitration and 
Courts are reluctant to overturn arbitration awards 
absent clear evidence of some wrongdoing.  An award 
will not be set aside unless it violates strong public 
policy, is totally irrational or exceeds a specifically 
enumerated limitation on the arbitrator’s power.  In 
the Crestwood case, the Court held that there was no 
basis for overturning the arbitrator’s determination 
that the additional $82,000 was not a penalty.  

The Court, in confirming the arbitration award for the 
additional $82,000 above what had actually been due 
and owing under the subcontracts, was, practically 
speaking, permitting the recoupment of the attorneys’ 
fees and costs.  Since there was no contractual 
agreement to pay legal fees and no statute providing 
for the payment of legal fees, this case seems to 
carve out another exception to the American Rule by 

permitting the recovery of legal fees when included as 
liquidated damages for a breach in complying with the 
obligations of an Agreement.  A party may, therefore, 
be able to recoup attorneys’ fees in a carefully 
negotiated agreement which provides for liquidated 
damages in the event of a breach of the agreement.

Gary Wirth is a partner at Kaufman Dolowich Voluck & 
Gonzo LLP.  Gary is a member of the Executive Advisory 
Committee of the STA Board of Directors.  Gary’s 
contact information is: Email:  gwirth@kdvglaw.com; 
Direct Line: 516-283-8721.  Robert Mark Wasko, Esq., 
Of Counsel at the KDVG law firm, contributed to this 
article.
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FREE Consultations 
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For many, a new year brings a fresh start.  For those who 
launched successful marketing campaigns last year, you 
may ask yourself how you can take these strategies to 
the next level. Now that you have integrated marketing 
into your company’s game plan, how can you keep 
generating new business as a result? 

Revitalize Your Website
Your website is the face of your business, give it a fresh 
look for the new year. Adding new features will give 
your current clients a reason to keep coming back. 
Examining your design will ensure prospective clients 
are receiving the best first impression. As always, 
keeping your “News” features up-to-date and relevant 
will ensure your audience remains in the loop on 
company developments. To try something new, start 
a blog in conjunction with your website that will give 
your current and prospective clients another method of 
keeping an eye on your company. 

Connect With a Wider Audience
Now that you’ve identified a target audience for 
your business, it’s time to expand. Word of mouth is 
a powerful marketing tool, and who better to spread 
the word than you? Developing your contact database 
by constantly adding new prospects will help you get 
your message to a wider audience.  Always remember 
to exchange information with people you meet at 
industry events and add them to your marketing 
database.  This will help you maintain a fresh audience 
for your newsletters, e-mail blasts and other company 
distributions.  Another great way to introduce your 
company to new prospects is to think of creative 
promotions.  Offering your current clients an incentive 
to recommend you to their friends will bring double the 
reward: new clients and a stronger relationship with 
existing ones. 

Expand Your Social Circle
In the new year, getting outside of your comfort zone 
may bring valuable rewards.  Joining a new networking 
group will expose your company to an unfamiliar 
audience, giving you a chance to make a lasting first 
impression. It’s a small world and continuing to make it 
smaller by forging new connections will only help your 
marketing efforts.  Expanding your network will help 
you secure a new audience for your company, while 
keeping an eye on your competitors. 

Make Your Voice heard
Now that you have seen the different ways that speaking 
engagements can position you as an expert in your field 
and then applied that knowledge by securing speaking 
opportunities, take your influence to the next level. 
Double or increase the time you spend on speaking 
engagements this year versus last. This will help you and 
your company remain relevant in the industry and will 
enhance the reliance of your audience when it comes to 
your expert opinion.
 
Implementing winning marketing strategies will grant 
your company the attention that it deserves but learning 
to refresh your approach will elevate your efforts to 
continue to bring positive change. Keeping all of the 
facets of your strategy on a steady incline is the secret 
to your marketing success. 

About Sarah S. Berman, President, The Berman Group, Inc.
Sarah S. Berman serves as President of The Berman 
Group, a full-service marketing, public relations and 
special events firm based in New York City.  The firm 
specializes in serving business-to-business clients 
in the real estate, construction and professional 
services industries. The firm’s website can be found at 
bermangrp.com.
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building on Your Success: 
taking Your marketing 
Strategy to the Next Level

SaraH S. bermaN, PreSIdeNt, tHe bermaN GrOuP, INC.
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Annual Construction  
Awards Night
Saturday, May 12, 2012 at 7:00 pm

Russo’s On The Bay

162-45 Cross Bay Boulevard,  

Howard Beach, NY 11414

Annual Golf Outing
Monday, June 25, 2012 at 9:30 am

Cherry Valley Golf Club, Inc.

Garden City, NY 11530

SaVe tHeSe 2012 dateS



24 STA Subcontractors News

ADVERTISEMENT

Law Offices

C. Jaye Berger

Building Construction Law

Contract Drafting and Review

Mechanic’s Liens

Co-op Law

Real Estate Transactions 

Leases

Litigation

110 East 59th Street, 22nd Floor
New York, New York 10022

Tel: (212) 753-2080
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Brent Fleischer James Flynn

Program & Education 
Committee

Jerry Liss
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Sta’s Calendar of meetings 
and events for 2012

Executive Committee: Officers & Past Presidents
8:30am Via Teleconference

Thursday, January 5, 2012
Thursday, February 2, 2012
Thursday, March 1, 2012
Thursday, April 5, 2012
Thursday, May 3, 2012
Thursday, June 7, 2012
Thursday, September 6, 2012
Thursday, October 4, 2012
Thursday, November 1, 2012
Thursday, December 6, 2012

Board Meetings: Officers, Directors, Past Presidents 
& Executive Advisory Committee Members
5:30 pm at Ben’s Delicatessen
Bay Terrace Shopping Center 
211-37 26th Avenue, Bayside, NY 11360
Tel: 1-718-229-2367

Tuesday, January 10, 2012
Tuesday, February 7, 2012
Tuesday, March 6, 2012
Tuesday, April 17, 2012

Tuesday, May 8, 2012
Tuesday, June 12, 2012
Tuesday, September 11, 2012
Tuesday, October 9, 2012
Tuesday, November 6, 2012
Tuesday, December 11, 2012

General Membership Dinner Meeting
The Center for Automotive Education and Training
15-30 Petracca Place, Whitestone, NY 11357 

Wednesday, January 25, 2012
Wednesday, March 28, 2012
Wednesday, June 27, 2012
Wednesday, October 3, 2012
Wednesday, October 24, 2012

Annual Construction Awards Night 
Saturday, May 12, 2012 at 7:00 pm 
Russo’s On The Bay
162-45 Cross Bay Boulevard, Howard Beach, NY 11414

Annual Golf Outing, Monday, June 25, 2012 9:30 am
Cherry Valley Golf Club, Inc., Garden City, NY 11530



The STA provides a highly successful Workers 
Compensation Program for qualifying members.  As a 
STA member, you may be eligible for one of the most 
successful Sub Contractor Workers’ Compensation Safety 
Groups in New York!

This program provides many cost saving advantages 
critical for success in today’s challenging bidding 
environment.  Aon Construction Services has over 18 
years experience managing the Sub Contractor Workers’ 
Compensation Safety Group for the STA. As a leader in 
servicing the Construction Industry they are available to 
support STA Members.  

Just some of the advantages are listed below. We 
understand that money talks so we are including a 
sample quote comparison. Members are encouraged to 
discover the value available by calling below with any 
questions and to get a quote.

•  Immediate Up Front Discount Up to 25%

•  Year End Cash Dividend Paid Consistently Since Group 
Inception * 1994 * 

•  Your Liability Limited to Your Discounted Premium Only

•  Premium Payment Plans Available for Most Insured’s

•  Assistance to Obtain Additional NY Contractor Credits 
of Over 10% for Most Members Applying 

•  Dividend Claim Reviews to Reduce Inappropriate 
Reserves * Manage Medical Treatment and Reduce 
Fraud and Abuse   

•  Access to Over 60 OSHA Classes & Seminars

•  Regular OSHA Bulletins and Important Safety and 
Insurance Updates  

•  Code Rule 59 Compliance Assessment 

•  Specifically Assigned Aon Account Manager to Assist 
You and Your Staff with All Workers’ Comp Issues

•  State of the Art State Fund Web Access  
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Standard Carrier STA # 560 Safety Group

Standard Premium 10,000 10,000

Experience Modification Rating 0.90 0.90

Estimated Standard Premium 9,000 9,000

Premium Discount -900 -2,250

Expense Constant 250 250

Terrorism Premium 78 78

Disaster & Catastrophe Premium 23 23

Premium Subject To NYS Assessment 8,451 7,101

NYS Assessment 1,707 717

Service Fee N/A 810

Annual Premium 10,158 8,628

Safety Group Dividend  
(Dividends Cannot Be Guaranteed)

N/A -1,890

FINAL COST $10,158 $6,738

Sta’s Workers Compensation Program

For More Information and to Receive a Quote Please Contact:
JACK FRAzIER, SENIOR VICE PRESIDENT – PRODUCTION
E-Mail: Jack.frazier@aon.com  |  P: (516) 396-4245  |  C: (516) 770-8671
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Board of Directors: 
JosePh AzARA
C.D.e. Air Conditioning Co.

MiChAeL D. ChAFetz
MDC Construction Mgt., inc.

PAtRiCk GALLAGheR 
BP Mechanical

DAN DeVitA 
Penava Mechanical Corp.

JohN DieRks 
Dierks heating Company, inc.

JohN A. FiNAMoRe 
Jordan Panel systems

BReNt FLeisheR 
enviroNet systems, LLC

CRAiG GiLstoN 
Gilston electrical Contracting

ANDReW DRAziNC 
AtJ electrical

stePheN GiANotti 
Arcadia electrical

stePheN LoNDoN 
Commercial electrical Contractors, inc.

MitCh MeRDiNGeR 
C.D.e. Air Conditioning

RAqueL NuNez 
Nunez electric, inc.

JohN RAPAPoRt 
Component Assembly systems, inc.

RANDY RiFeLLi 
united iron, inc.

Subcontractors News
1430 Broadway - suite 1600 
New York, NY 10018

t: 212.398.6220 
F: 212.398.6224

e-mail: subcontractorstrade@verizon.net 
website: www.stanyc.com

Officers
W. scott Rives, President
Jerry Liss, 1st Vice President
Robert Ansbro, 2nd Vice President
Robert Weiss, treasurer
Peter Cafiero, secretary
Ron Berger, executive Director
henry Goldberg, Legal Counsel

Upcoming Events
Executive Meeting 
thursday, February 2, 2012 at 8:30am

Board Meeting 
tuesday, February 7, 2012 at 5:30pm

General Membership Meeting 
Wednesday, January 25, 2012 at 5:30pm

Active Past Presidents
Robert samela 
Arthur Rubinstein 
Lawrence Roman 
Larry Weiss 
Gregory s. Fricke, Jr.  
Alan Nathanson (honorary) 
Ronald s. Berger 
Gary segal

ADVERTISEMENT

The G&C Building
66 North Village Avenue
Rockville Centre  |  New York 11570
Phone 516.764.2800  |  Fax 516.764.2827
www.goldbergconnolly.com

Contact
Henry L. Goldberg
Managing Partner
hlgoldberg@goldbergconnolly.com

Legal Counsel to the STA

New York’s  
“Go-To” Construction Law Firm
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New Members:
Ajay Narula
Curtis Partition Corporation
505 eighth Avenue, suite 201
New York, NY 10018
P: 646-315-6700
F: 646-315-6701

Michael Hochman
Rosen seymour shapss Martin & 
Company LLP
10 esquire Road, suite 4
New York, NY 10956
P: 845-634-5300
F: 845-634-5409


