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The STA is pleased to announce the 2012 honorees for 
the 43rd Annual Construction Awards Night Dinner to 
be held on Saturday, May 12, 2012 starting at 7:00 PM. 
The event will take place at Russo’s On The Bay, located 
at 162-45 Crossbay Blvd, Howard Beach, NY. The STA 
will be honoring the accomplishments of several of 
New York’s distinguished construction industry leaders 
and professionals for their exceptional contribution and 
dedication to the construction trade.

The STA will present special awards for leadership and 
excellence with The Silver Shovel Award, The Builder of 
the Year Award, The Subcontractor of the Year and The 
Public Official of the Year Award.

For more information on tickets to this event or journal 
advertisements, please contact Ron Berger, Executive 
Director at (212) 398-6220.
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P R E S I D E N T ’ S  M E S S AG E

In anticipation of our annual Construction Awards Night Dinner, taking place on Saturday, May 

12, 2012, we are excited to let you know that we will be honoring several outstanding leaders in 

the industry. TF Cornerstone’s Fred Elghanyan, Structure Tone, Inc.’s Michael Neary, BP Mechanical 

Corporation’s Patrick Gallagher and C.D.E. Air Conditioning Co., Inc.’s Joseph F. Azara, Jr. have all 

made invaluable contributions to the trade and we are grateful to have them accept their awards 

at our annual dinner. We will also honor the Governor of New York State, Andrew Cuomo, as the 

Public Official of the Year. 

In this issue of the newsletter, we will also share with you an article written by Richard Resnick, 

the Senior Vice President of Aon Construction Services Group.  In this section, Mr. Resnick outlines 

something he refers to as the “perfect storm,” a phenomenon at a time when economic pressures 

on the contracting industry have not totally dissipated while the challenges to the bottom line 

continue to build.  The article focuses primarily on insurance which is entering a new phase in the 

marketplace leading all subcontractors to be impacted by cost increases.  This article is aimed at 

helping subcontractors prepare themselves for general liability insurance negotiations.

Additionally, the STA will be launching a new Membership Drive, starting on March 1, 2012.  We 

encourage all current members to spread the word about the benefits that can be incurred by 

joining the STA.  We are looking forward to welcoming our new members.  

Sincerely,

W. Scott Rives

President

Building your financial future
In today’s challenging economic environment, 

it is important that you maintain your 
competitive edge. In a rapidly evolving 
marketplace, you need advisors who 
understand the issues you’re dealing with, 
such as cash flow challenges, joint venture
opportunities, succession planning, design-build,
and green construction strategies. For more
than 30 years, Grassi & Co.’s Construction
Practice has been helping contractors minimize
their tax liability, uncover potential savings, and
build for the future.

G R A S S I  &  C O .  C O N S T R U C T I O N  P R A C T I C E

50 JERICHO QUADRANGLE, JERICHO, NY 11753 (516) 256-3500 • 488 MADISON AVENUE, NEW YORK, NY 10022 (212) 661-6166 • OTHER OFFICE: NORTH CAROLINA

www.grassicpas.com

Follow us on

Geri Gregor, CPA, Partner
Construction Practice                   
(516) 336-2496
ggregor@grassicpas.com
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There is a perfect storm brewing. Subcontractors have 
recently been reporting premium cost increases and 
challenges in maintaining primary limits of $1,000,000 
per occurrence/$2,000,000 aggregate as they renew 
their primary and umbrella policies. In addition I and 
many others have published articles on “Horizontal 
Exhaustion” and its impact on subcontractors who are 
now being required by some General Contractors to 
carry primary limits of $2,000,000 per occurrence in lieu 
of the more standard $1,000,000 per occurrence. 

While this has impacted those of you holding contracts 
with GC’s requiring the higher limits, we are now 
entering a new phase in the marketplace whereby all 
subcontractors will be impacted by cost increases due 
to changes in both primary and umbrella pricing and 
policy requirements. This has all been occurring after 
a long period of declining general liability insurance 
rates.

This “perfect storm” is coming at a time when economic 
pressures have not totally dissipated and challenges to 
the bottom line continue to clutter the landscape. While 
insurance is still considered a commodity purchase 
by some, the contracting community more than most 
understands that not all insurance “pencils” look and 
act the same. It is a bit more complicated then that. 

In order to understand where we are currently, it is 
important to re-examine “from whence we came.” Prior 
to recent changes in the marketplace, insurance prices 
for primary and umbrella policies were very competitive. 
Those of us in the industry call this a “sustained 
soft marketplace.” Contractors were traditionally 
purchasing general liability primary policies with limits 

of $1,000,000 per occurrence and $2,000,000 aggregate. 
Umbrella and excess policies sit on top of these limits 
in the amount of $5mm, $10mm, 25mm, etc. Often the 
limits purchased are dictated by potential loss exposures 
resulting from types of projects the contractor normally 
bids, typical General Contractor insurance requirements 
and when working directly for an owner; the insurance 
requirements they require. This process worked well 
and at the same time provided a “reasonably” priced 
product for the contracting community.

Then the perfect storm began forming. 

Severe Loss Experience
The years 2010 and in particular 2011, were not kind 
to the insurance companies. Pricing had not firmed yet, 
but the carriers were getting hit with their fair share 
of catastrophe losses. This resulted in 2011 having 
the industry’s worst underwriting loss since 2002.  In 
addition, continued poor experience resulting from 
NY State Labor Law put undo pressure on insurance 
companies resulting in a re-examination of their pricing 
models.

How Umbrella Underwriters Influence the Marketplace
For a long time, it was safe to say that Umbrella 
underwriters were comfortable “sitting” over a primary 
general liability limit of $1,000,000 per occurrence and 
$2,000,000 aggregate. They priced their risk based 
on an assumption that losses would be contained in 
that primary layer and while they may take a hit, their 
pricing models still worked. As the landscape of “cat 
losses” became more evident, umbrella underwriters in 
2011 began to require higher underlying limits in order 
to protect their book of business. Some of the more 

by RICHARD RESNICk, ARM, MbA, SENIOR VICE PRESIDENT, AON CONSTRUCTION SERVICES GROUP

Umbrella Insurance;  
The Perfect Storm

continued on 5
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experienced markets began to realize open reserves from 
2003-2010 were piercing lead excess layers and above.

The primary limits of $1mm/$2mm became what we 
call a “working layer.” Individual losses were easily 
penetrating that primary layer and being absorbed 
by the umbrella and excess underwriters. Additionally 
losses began to “aggregate” in that primary working 
layer which helped to worsen the underwriting 
situation. As a result of this new paradigm, several key 
umbrella underwriters began the move to mandating 
a $2,000,000 per occurrence and $4,000,000 aggregate 
primary limit in order to participate in the risk. Many 
underwriters are giving signals that they may prefer a 
comfort level excess of $5,000,000 before they would 
consider writing an Umbrella policy. 

(As a side note it is worth recognizing that the 
$1,000,000 underlying requirement has been a constant 
since the mid 80’s while losses have escalated due to 
inflation alone over the past twenty five years without 
any requirement for an increase from the $1,000,000).

impact of increasing Primary limits
This change in dynamics could not be happening 
at a worse time. Let alone that primary pricing for a 
$1mm/$2mm policy is getting more expensive, what 
will happen now once we need to increase those 
limits in order to purchase an umbrella policy. Can we 
expect pricing relief in the umbrella layer because their 
attachment point is further from the potential loss?  
The brokerage community as a whole has been seeking 
alternatives on behalf of our New York construction 
community. The number of quality markets writing 
over $1mm/$2mm continues to decrease forcing the 
$2mm/$4mm underlying attachment-point momentum. 

Cost Benefit Analysis
You will find that most primary carriers will need to 
purchase reinsurance in the event you elect to go with a 
higher primary limit of insurance. You may spend up to an 
additional 30% in premium to increase to a $2mm/$4mm 
limit. In the event your primary carrier can take this 
additional risk “in-house” (no reinsurance) you may pay 
18-20% additional premium. As you can see the cost of 

reinsurance is driving much of the increase in premiums. 
It is simply being passed on to the policy holder.

Prior to the market turning, the trade-contractor 
community had been privy to model pricing of 25-40% 
(of the primary premium) for $5mm or $10mm umbrella 
limits.  Currently, with most markets retreating to a 
comfort zone excess $2mm per occurrence (and even 
$5mm in some cases i.e. high hazard projects), most NY 
trade contractors should brace for increases ranging 
from 35% - 75% of the lead primary layer, dependant 
on type of work engaged, height exposure, etc.. The 
impact is obvious. There appears to be no real offset in 
premiums for the benefit of the Umbrella having higher 
limits underneath. 

Conclusion
While it will be very difficult to eliminate the cost 
increases and requirements for higher primary limits, 
there are a few things you can do to better prepare 
yourself for your general liability renewal negotiations.

1. Review carefully all outstanding claims. Make sure 
that investigations have been thorough and the facts 
are correct as to the insurance companies understanding 
of your claim. This should take place in preparation 
for your renewal efforts. Your claim history is a major 
determining factor in the underwriters pricing model.

2. When hiring lower tier subcontractors make sure your 
indemnifications are solid and will allow you the ability 
to successfully transfer your obligations.

3. Make sure your insurance representative does a 
full due diligent marketing effort to secure the most 
favorable terms and conditions.

This storm will eventually pass but for the time being 
beware of cloudy skies ahead.

Umbrella Insurance; The Perfect Storm
continued from page 3
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Let’s talk construction, 
expert to expert.
A team of experts dedicated to the construction industry. Partners that deliver 
insights to help fortify working capital and improve profitability. The reputation  
and long-standing relationships to strengthen your banking and surety programs. 
If that’s what you’re looking for in an accounting firm, talk to J.H. Cohn.

Jack Callahan, Co-Director, 
Construction Industry  
Practice, J.H. Cohn Joe Torre 

We  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

Steve Harrison, Co-Director, 
Construction Industry  
Practice, J.H. Cohn

jhcohn.com    877.704.3500 

New York . New Jersey . Connecticut . California



by HENRy L. GOLDbERG, MANAGING PARTNER, GOLDbERG AND CONNOLLy AND STA LEGAL COUNSEL

“Infrastructure Investment Act” 
Implements Design build in  
New york

On December 9, 2011, Governor Cuomo signed into 
law the “Infrastructure Investment Act,” New York’s 
first attempt at permitting design-build contracts 
for public works projects.  The bill authorizes the 
Department of Transportation, Department of Parks, 
Recreation and Historic Preservation, Department 
of Environmental Conservation and two New York 
authorities, the Thruway Authority and the Bridge 
Authority, to utilize design-build contracts.  However, 
such statutory grant of authority is limited to capital 
projects related to the state’s physical infrastructure.  
Physical infrastructure projects include, but are not 
limited to, the state’s highways, bridges, dams, flood 
control projects, canals and parks.  If successful, there 
is little doubt that the design-build procurement 
method will expand beyond state infrastructure 
projects, impacting vertical building construction 
subcontractors more directly in the near future.  

The goal of this new piece of legislation is to assist 
the State of New York in promoting innovation 
in the replacement or repair of the state’s aging 
infrastructure.  Further, the bill cites the “potential 
to achieve projects delivered on guaranteed or 
accelerated schedules, lower costs and risk shifting to 
the private sector generally retained in conventional 
design-bid-build projects as well as to accelerate capital 
investments throughout the state.”  Achievement of 
these goals certainly remains to be seen.

Procuring state agencies and public authorities will 
engage in a two-step process in awarding design-
build contracts to single entities, or teams comprised 
of separate entities.

The first step will be the solicitation of a Request 
for Qualification (“RFQ”) for a proposed project.  
Contractors will be requested to provide information 
regarding the experience of their design and 
construction team, its organization, demonstrated 
responsibility, and the abilities of the team or of 
individual members.  The procuring state entities will 
then generate a short list of contractors that have 
“demonstrated the general capability to perform the 
design-build contract.”  

The second step calls for the procuring state entity to 
issue a Request for Proposals (“RFP”) from contractors 
on its short list, and to select the proposal that 
gives the “best value” to the state.  A proposal that 
represents the “best value” means one that optimizes 
quality, cost and efficiency, price and performance 
criteria, which may include, but is not limited to:

1.  The quality of the contractor’s performance on 
previous projects;

2.  The timeliness of the contractor’s performance on 
previous projects;

3.  The level of customer satisfaction with the 
contractor’s performance on previous projects;

4.  The contractor’s record of performing previous 
projects on budget and ability to minimize cost 
overruns;

5.  The contractor’s ability to limit change orders;

6.  The contractor’s ability to prepare appropriate 
project plans;

continued on 9
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Beyond Protection. Partnership.

When it comes to creating new contacts and
connections, we create the perfect fit. From
enhancing market relationships and creating
alternative risk financing to forming joint
ventures and acquisition opportunities, our
team of experts can put it all together for you.

David W. Marino
Regional Executive Vice President

david.marino@aon.com
516.396.4422 | www.aon.com
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7.  The contractor’s technical capacities;

8.  The individual qualifications of the contractor’s key 
personnel;

9.  The contractor’s ability to assess and manage risk 
and minimize risk impact; and 

10. The contractor’s past record of compliance with 
article 15–A of the executive law.

The procuring state entity’s RFP will set forth the 
project’s scope of work and other requirements, as 
determined by the procuring state entity. The request 
for proposals will specify the criteria to be used to 
evaluate the responses, and the relative weight of each 
criterion.  Such criteria will include the proposal’s cost, 
the quality of the proposal’s solution, the qualifications 
and experience of the design-build entity, and “other 
factors” deemed pertinent by the authorized state 
entity; these may include, the proposal’s project 
implementation, ability to complete the work in a 
timely and satisfactory manner, maintenance costs 
of the completed project, maintenance of traffic 
approach, and community impact. Contracts will only 
be awarded to a responsive and responsible entity that 
submits the “best” proposal.

For contracts executed by the Department of 
Transportation, the Departments of Parks, and the 
Department of Environmental Conservation, the total 
cost of projects must be at least $1.2 million in order for 
these departments to utilize the design-build project 
delivery method.   However, there is no minimum 
project cost requirement for the two authorized state 
authorities, Thruway and Bridge. 

Significantly, the procuring state entity has discretion 
to establish payment and performance bonds for 
design-build projects “as it deems necessary.”

Work awarded pursuant to this bill is subject to current 
prevailing wage requirements (Labor Law §220), as 

well as the Wicks Law obligations under §135 of NYS 
Finance Law, Project Labor Agreement requirements 
of §222 of the NYS Labor Law, Environmental Quality 
Review requirements of Article 7 of NYS Environmental 
Conservation Law, and the objectives and goals of 
minority and women-owned business enterprises 
under Article 15-A of the NYS Executive Law.

The new legislation took effect immediately after it was 
signed in December 2011, and will sunset three years 
after the date of enactment.  However, procurements 
already in the process as of the sunset date will be 
permitted to proceed.

G& C Commentary
Although this new, enabling legislation allows design/
build public works project delivery for the first 
time in New York, it only applies to “infrastructure 
projects”, basically those sponsored by the NYS-DOT 
and Thruway projects.  Vertical building construction 
subcontractors, therefore, will not be directly involved 
to any great extent at this time.  However, the current 
legislation may very well be a harbinger of things to 
come as design/build revolves in the public sector into 
categories of construction in NYS.  One can only hope 
that when this occurs, future legislation or any such 
authority will be better conceived and drafted.  

This legislation was clearly a “rush job” pushed out in 
the year-end chaos in Albany.  It lacks the necessary 
detail and specifics in almost every respect and will 
no doubt lead to what will be avoidable controversies 
and, most likely, litigation.     

Although presumably well-intended, the statute 
provides very little guidance for public owners in 
utilizing a design/build contracting approach for 
their projects. There are no standards with respect 
to the preparation of minimum project performance 
specifications and related criteria that must be 
developed by the public owner before soliciting bids 
for a design/build project.  

9February 2012

“Infrastructure Investment Act”  
Implements Design build in New york
continued from page 7
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MEMBERSHIP INCENTIVE 
PROGRAM2012

A SPECIAL PROGRAM DESIGNED TO REWARD MEMBERS WHO RECRUIT 
NEW SUBCONTRACTOR MEMBERS TO THE STA

The Subcontractors Trade Association is pleased to announce a new incentive program designed 
to reward those who recruit new members in 2012. 

RECRUIT A NEW MEMBER TO THE STA & RECEIVE A $100 AMERICAN EXPRESS GIFT CARD

START RECRUITING NEW MEMBERS TODAY! Please contact the STA office for promotional materials.
The STA Membership Incentive Program begins March 1, 2012 and ends June 30, 2012.

Subcontractors Trade Association
1430 Broadway, Suite 1600 • New York, NY 10018 • Tel: (212) 398-6220 • Fax: (212) 398-6224 • www.stanyc.com

       

 
124th SEMI-ANNUAL COMMUNION BREAKFAST 

Friday, March 16, 2012 
Speaker:  Father Michael Morris 

 
 
 
 
 

 

Breakfast 
9:45 a.m. Grand Hyatt Hotel 

“Empire Ballroom” 
Park Ave. @ Grand Central, 

NYC 

Mass   
9:00 a.m. ST. AGNES CHURCH   
43rd Street & Lexington Ave. 

New York, NY 
 

Tickets are $60.00 
Contact:  Mr. Robert J. Ansbro, Chairman 

(718)786-6363 
or 

Robert.Ansbro@newyorkroofing.net 
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“Infrastructure Investment Act”  
Implements Design build in New york
continued from page 9

Furthermore, public owners, and, in particular their 
field level managers, will likely be very reluctant and 
unprepared to relinquish the majority of design control 
to contractors.  Unless the minimum or baseline design 
criteria is carefully prepared prior to bid, any subsequent 
redesign or demands from the public owner will likely 
lead to conflict and dispute.  

One woefully inadequate provision, that must be 
legislatively corrected, is the absence of a clear 
requirement for surety bonds.  In fact, the act appears 
to leave that requirement completely up in the air, 
with sole discretion being left in the hands of a 
project’s owner “as it deems necessary.” This is direct 
contravention to State Finance Law §137 (which isn’t 
even mentioned in the new legislation) which requires 
100% payment bonds on all public works projects 

over $200,000.00 in New York State.  The absence of a 
clear bonding requirement, eliminating a fundamental 
protection for both the owner and subcontractors and 
suppliers, is completely unacceptable.  

We all hope, of course, that this initiative will be 
successful and that design/build, at least during the 
current economic downturn will be successful.  Our 
concern is, however, that this legislation, while well 
intended, really ignored the time-tested axiom in the 
construction industry that the “devil is in the details.”  

Henry L. Goldberg is managing partner of Goldberg 
& Connolly and Legal Counsel to the STA. He can be 
reached by email at hlgoldberg@goldbergconnolly.com 
or via telephone at 516-764-2800.

11February 2012
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Comprehensive Legal Services for the Construction and 
Real Estate Industries

•	 Construction	Contracts	&	Claims
•	 Litigation,	Mediation	&	Arbitration
•	 Private	&	Government	Projects
•	 Partnering,	Joint	Ventures	&	Closely	

Held	Corporation	and	Limited		
Liability	Companies

•	 Commercial	Real	Estate

•	 Labor	&	Employment	Disputes
•	 Secured	Creditor	Transactions
•	 Wills,	Trusts	&	Estates
•	 Business	Succession	Planning
•	 Intellectual	Property,	Copyright	&	Trademark	

Matters	and	Disputes
•	 Bankruptcy	&	Debtor/Creditor	Rights

One Pennsylvania Plaza
new york, new york  10119-0196

(212) 695-8100, ext. 312
Donald J. Carbone

One	North	Broadway,	Suite	800
White	Plains,	New	York		10601

55	Harristown	Road
Glen	Rock,	New	Jersey		07452

7600	Jericho	Turnpike
Woodbury,	New	York		11797

www.goetzfitz.com

Goetz Fitzpatrick llp



Island Painting is one of the leading painting 
contractors in New York City, providing quality 
services to landmark projects within the Tri-State 
area, Long Island, Connecticut, Westchester and 
the five boroughs of New York City. The full-service 
painting company has been in business for 13 years 
since its founding by owners Peter Cafiero and 
Dennis Sgambati, successfully building its prestigious 
roster of clients. 

Island Painting caters to a wide range of clients within 
the region, including schools, commercial office 
buildings, residential developments,  healthcare 
facilities, hotels and corporate tenants. Island 
Painting takes pride in its ability to complete projects 
on-time and within budget and provides professional 
painting solutions to meet the requirements of any 
project. Over the past 13 years, the firm has grown and 
embraced advanced communications, new estimating 
software and technological advancements. Being 
able to self perform electrostatic finishes, fabric 
panels, multi-part epoxy finishes, intumescent fire 
proof paint finishes and wall covering installations 
gives our clients the ability to communicate with one 
team that gets the project completed and turned 
over as scheduled. 

Our staff is prepared to work with our clients from 
concept to completion. We help budget, organize 
and plan whatever a particular project may need. 
Our warehouse holds stock for products needed for 
use on a current project or attic stock for future use 
or maintenance.  We take great pride in our quality 
control efforts and customer satisfaction and as 
our client list grows we continue to make that our 
priority.

 

Mr. Cafiero is deeply involved in the subcontracting 
community and holds officer posts in several 
associations. He is President of the Association 
of Master Painters and Decorators of New York, 
on the Board of the Governors of the Building 
Trades Employers’ Association, Secretary of the 
Subcontractors Trade Association, and a National 
Trustee of the Finishing Trades Institute.

Industry Profile:  
Peter Cafiero,  
Island Painting, Inc.

island
painting inc.

Law Offices

C. Jaye Berger

Building Construction Law

Contract Drafting and Review

Mechanic’s Liens

Co-op Law

Real Estate Transactions 

Leases

Litigation

110 East 59th Street, 22nd Floor
New York, New York 10022

Tel: (212) 753-2080

C jaye berger_NYDR11:Layout 1  1/21/11  12:
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Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
• Offering Plans  • Labor Law  • OSHA Violations  • Arbitration  • Mediation

Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  •  Fax:  (914) 686-4493  •  www.tristatelien.com

NEW YORK  •  NEW JERSEY  •  CONNECTICUT 

Providing lien filing and
bond claim notices for construction projects

throughout the tri-state region

Goudy Old Style

LIEN, INC.

TRI
STATE

C O L L E C T I O N  S E R V I C E S

www.tristatelien.com

11 Martine Avenue, 15th Floor, White Plains, New York 10606  •  Phone: (914) 428-2100  •  Fax: (914) 428-2172  •  www.wbgllp.com

Goudy Old Style

A T T O R N E Y S  A T  L A W

A T T O R N E Y S  A T  L A W

GREENBLATT, LLP

WELBY,
BRADY & 

W B
G&
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PARK AVENUE BUILDING 
& ROOFING SUPPLIES

Offers Comprehensive Beta Max Hoisting Solutions

Beta Max Hoists offer a variety of accessories 
and have flexible mounting options for 
scaffolding and I-Beam attachment. All systems 
meet or exceed ANSI and OSHA specifications.  

Beta Max products replace conventional  
ropes and pulleys. Units are low maintenance, 
easy to care for and simple to operate using a 
pendant control.

Hoists are equipped with:

• Upper limit switches that stop the hoist 
when a load reaches the top

• Overload-sensing devices that protect  
the motor from damage

• Non-rotating cables to help prevent  
loads from spinning while lifting and  
lowering objects

For Information, Please Contact Park Avenue Building & Roofing Supplies, LLC
2120 Atlantic Ave, Brooklyn, NY 11233  |  718.403.0100  |  www.parkavebuilding.com 
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In our December 2011 issue, the cover and first article 
touted that the “Bronx Mental Health Redevelopment 
Project” will require Revit and BIM.  The article states 
in part, “The Revit tool helps derive better construction 
insight from design models by allowing the user to split 
and manipulate objects, such as wall layers and concrete 
pours, and to more accurately represent construction 
methods.   It also makes it easier to prepare shop 
drawings with features that provide greater flexibility 
in documenting assemblies of model elements.”  Is the 
model used to create/or instead of 2D shop drawings?  
Does that mean an engineer will electronically “stamp” 
the subs’ model for verification of a legal “shop 
drawing”?  How does that work?  We celebrate DASNY 
attempting to bring BIM to the project through the use 
of Revit, but in requiring a BIM spec that is it not be 
achievable in its current form, it may only serve to give 
the BIM naysayers the familiar rallying cry of, “See I told 
ya so!” In short, it could be just too plain complex and 
unwieldy using the specified requirements.

Let’s start at the beginning.  The specified use of Revit is 
taken with a major caveat since there are other software 
programs that aptly do BIM.  While it is the dominant 
choice, single specifying anything, whether it is 
materials, services or in this case a software application, 
is flawed AND the fact that Revit itself is not a reliable 
archive format, has DASNY lost sight of its clients needs 
for Facilities Management (FM). As a Public Project 
Manager, they should know better.

The spec then relies on a 2008 AIA document known as 
“E202” (4 years is a lot of time in technology so I’m wary 
already) to set the parameters of the “Record Model” 
and its “LOD” or “Level of Development/Detail.”  In 

looking at the desired level /“LOD 400”, Section 3.5.1 
requires that for all “major” trades “the model elements 
are [to be] modeled as specific assemblies that are 
accurate in terms of size, shape location quantity and 
orientation with complete fabrication, assembly and 
detailing information.”    So in essence, as a bidding 
wall and ceiling subcontractor (presumably “major” 
since ‘interior design and ‘architecture’ are mentioned 
in the DASNY spec) , we are being asked to provide a 
“fabrication” level model for walls and ceilings after an 
award based on “price.” 

The LOD 400 section 3.5.2.3 goes on to authorize a 
standard for  BIM “Cost Estimating” whereby those wall 
and ceiling elements and other major trades “costs are 
based on the actual cost of specific elements at buyout.”  
Since walls and ceilings are a later bought out trade 
(dominated in BIM by the MEPS at this time), how will 
this ever work in reality?  I ask the authors of AIA E202, 
how can anyone know the costs at “buyout” of a trade if 
they will be enhancing and changing the elements in the 
“Record Model” after award, which will surely change 
prices and constructability issues?  We either truly add 
“Design Assist” for major trades here or it’s going to be 
“Let’s get ready for some Change Orders!!” (not unlike 
the famous, “Let’s Get Ready to Rumble”...in the Bronx.)

This could become an unworkable standard that gets 
even worse.   The spec mentions that “The General 
Construction Contractor may not rely on the accuracy 
of the Design Intent Model.  The Design Intent Model 
can only be used for reference and all dimensions must 
be retrieved from the hard copy Drawings and verified 
by the General Construction Contractor”.  Here we see 
the inevitable legal liability creeping in, where the 2D 

beware:  bronx  
bIM Stop Ahead!!

continued on 19

by JOHN RAPAPORT, STA TECHNOLOGy COMMITTEE CHAIR AND GENERAL COUNSEL/GENERAL MANAGER,  
COMPONENT ASSEMbLy SySTEMS, INC.
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beware:  bronx bIM Stop Ahead!!
continued from page 17

hard copy drawings are still the “record” set (in which 
the dimensions and liability actually reside), in essence 
defeating the purpose of such a highly developed model.  
So, instead of leaving out language associating 2D with 
3D, it is proposed here that there be requirements 
introduced integrally tying the two together.  As 
a framing subcontractor, for a 3D architectural 
background model to be useable, the model must a) 
reflect exactly what is shown in the 2D drawings (plans 
and RCPs - except details) and b) remain up to date with 
all design changes (just as is expected now with 2D).  
The fundamental problems inherent with differences in 
2D vs. 3D design intent can be avoided entirely if the 
contract further specifies that the BIM be used by the 
design team to create their 2D drawings.

A 2D process is prone to error as it takes longer to react 
and may not make their way back into the architectural 
background model in time to be incorporated into 
the trade coordination process (especially with the 
reprographics workflow delay). So while the BIM 
Coordination team may agree on resolutions based off 
the model, if not clearly defined, a separate 2D process 
may be taking place in the field by each trade based 
off of untimely or inaccurate documents.   Who then is 
responsible for flagging deviations between the 2D and 
3D design intent? It’s almost like you have two different 
information flows going on, one in 2D (pdf, paper,email) 
and the other BIM.  If the two sources of Design Intent 
are not identical, then from where will RFI’s be based?  
From the 2D documents or BIM? What if the two do 
not match? This could result in never ending 2D vs. 3D 
RFIs.  The solution is requiring the right process: an inter 
dependency between 2D and BIM for design.  

The spec goes on to say “The General Construction 
Contractor is to provide hard copies of required changes 
to the Architect at weekly coordination meetings.”  
What about the subs?  How will the Coordination 
Team get the issues determined, as a matter of course, 
between themselves as well as to others on the project?  
By XML data transfers and/or PDFs?  While the winning 
GC and CM will help develop a BIM Implementation 
Plan (BIP), who will truly be ready for these technical 
requirements? We have parallel processes going on 
here but one legal threshold, which is a recipe for 

disaster.  Before standards or deliverables are defined, 
the correct processes should be reviewed and preferably 
defined to ensure the goals are attainable The LOD 400 
and 500 for Facilities Management (FM) is an admirable 
but unrealistic goal in its current workflow that may 
only serve to discourage BIM implementation in New 
York City.

In summary, BIM specs from government projects 
should be about creating a “data floor” by mandating 
industry standards from the National Institute of 
Building Sciences (www.nibs.org) as I have written in 
this newsletter before.  Without the building of baseline 
data verification schemas, we are looking to reinvent 
the wheel on every project which involves BIM (which 
is a big problem already in our industry).  The GSA, VA, 
U.S. Army Corps of Engineers and others are developing 
BIM standards for the public sector (and private sector 
for that matter) to host data with industrial design 
methodologies (ISO standards) that we can all attach 
our certified proprietary data to in a methodical way.  
DASNY, despite spearheading the push for BIM in New 
York, is trying to fit a square peg in a round hole as the 
Wicks law and the selection of the General Construction 
Contractor and “major primes/subs” are still done 
based on lowest price only, and the ability to test the 
Level of Information (LOI) potential/history of each sub/
prime prior to award is impossible.  If the only thing a 
competitive bidder needs to do to be awarded a BIM 
job in New York is agree to a “deliverable” (despite 
their best intentions), if they do not know how to 
effectively implement BIM and are not obligated to 
do it the ‘correct way’, they will be destined to fail and 
then good luck to us all!!

The problem with BIM and the over legalized 
construction industry is that BIM is a paradigm shift...
the construction industry today is too timid to drop the 
past and completely renovate the legal structure. Who 
owns the model? It has become the major question after 
“how much does BIM cost?” The answer is the Owner...
because it is they who are stuck with the remaining 
85% of building costs once the building is complete. 
A lot has to shift (not change incrementally) to allow 
for clean responsibility and BIM to gain the traction it 
deserves.

19February 2012
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Park Avenue Building and Roofing Supplies (Park 
Avenue) is pleased to announce that the company 
is now an exclusive distributor of SNiPER®, the ideal 
biocide for environmental and restoration services. The 
revolutionary technology in SNiPER’s formula can replace 
a wide array of cleaners, disinfectants and deodorizers 
to deliver better performance in a multitude of spaces. 

SNiPER’s technology guarantees that micro-organisms 
cannot develop immunity or resistance to the formula’s 
disinfecting action. Unlike other chemical disinfectants, 
SNiPER does not poison or kill micro-organisms, but 
disrupts vital structural components. SNiPER is not 
harmful to the environment and has an EPA category 
IV, the safest rating allowed, for all routes of exposure.  
This formula is safe to use for cleaning equipment, 
uniforms, armor, shields, masks and gear. It is also safe 
for disinfecting machines in athletic gyms and even 
hospital areas including recovery, maternity and patient 
rooms. 

SNiPER is the ideal biocide for medical, environmental 
and restoration services, fire and EMS, law enforcement 
and athletic industries. It is specially designed to be 
activated on contact with mold, bacteria, virus, spores 

and VOC gases to disassemble life supporting cellular 
and molecular structures.  SNiPER is effective against 
odors, biohazards, bodily fluids, smoke and fumes. 

For more information about Park Avenue and SNiPER 
products, please contact Bob Groeninger at (718) 403-
0100 or visit www.parkavebuilding.com.

About Park Avenue Building and Roofing Supplies, LLC
Park Avenue Building and Roofing Supplies, LLC (Park 
Avenue) is a Brooklyn-based, family-owned business 
that is certified by the city and state of New York as 
a Minority-Owned Business Enterprise (MBE). Serving 
the tri-state area for over 20 years, Park Avenue is 
the area’s premier certified minority distributor of a 
wide-range of building materials, and has grown from 
a small hardware store to two full-service facilities. 
Park Avenue supplies building materials to many major 
contractors in New York and New Jersey, as well as to 
local homeowners and construction firms, offering 
unsurpassed reliability to each customer, including 
a full range of environmentally friendly building 
construction materials.  For more information, visit 
www.parkavebuilding.com.

Park Avenue building and Roofing  
Supplies Now Offers SNiPER Disinfecting  
and Deodorizing Technology

by kENNETH VON GLAHN, PARk AVENUE bUILDING AND ROOFING SUPPLIES, LLC
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Technological advances have streamlined and 
accelerated the pace of modern business; it no longer 
makes financial or environmental sense to present 
traditional oversized binders in multiple copies to 
present most bid packages.   Many owners and general 
contractors today are open to receiving fewer copies 
and electronic presentations, wherever possible.  
With increased competition in the market today, 
subcontractors must innovate and set themselves apart. 
It is essential to improve the design, content and format 
of your bid packages as part of a marketing initiative to 
strengthen your brand and grow your business. 

design
While in the past it may not have appeared to matter 
as much, today, unprofessional bid package design 
can significantly hinder your chances of being hired 
for a project. It is critical that your bid packages are 
readable and professional. Appearances do make 
lasting impressions; and while you would not show up 
for a meeting without a proper suit, neither should 
your bid presentation.  Memorable bid packages are 
creative and organized; and today, there are numerous 
electronic alternatives such as submitting bids as PDF 
files, on flash drives or CD Rom.

Content
Your bid does not need to contain information on 
every project your firm has worked on, however, the 
days of submitting a straight estimate, are far behind 
us.  Utilize the opportunity to submit background 
information on your company, your mission statement, 
project experience and client testimonials.  References 
and comparable work will give prospective clients 
confidence in hiring you for the next project.  Also 
consider profiling your management team and their 
achievements.  A brief company history will allow 
prospective clients to learn your firm’s background 

and it is essential to highlight the services you offer. 
Lastly, determine what will differentiate you from your 
competitors.  This may include highlights like BIM-
readiness, sustainable building practices, safety policies 
or a Code of Ethics.  Most importantly, the content of 
your bid package should mirror the design: clean, simple 
and easy-to-read. 

Format
With all the technology available today, it is easy to 
create sophisticated presentations without breaking 
the bank. Consider creating PowerPoint presentations 
to bring to meetings instead of traditional presentation 
folders. Presentations should also be engaging, brief 
and expertly designed.  Re-evaluating your bid package 
from a fresh perspective will provide potential growth 
and create the best possible first impression when 
approaching new and existing clients. Distinguish your 
company from the rest in both the quality of service you 
offer and the way you present yourself and you will see 
results.

About Sarah S. Berman, President, The Berman Group, Inc.
Sarah S. Berman serves as President of The Berman 
Group, a full-service marketing, public relations and 
special events firm based in New York City.  The firm 
specializes in serving business-to-business clients 
in the real estate, construction and professional 
services industries. The firm’s website can be found at 
bermangrp.com.
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Put your best Foot Forward:  
Restructuring & Improving 
your bid Packages

by SARAH S. bERMAN, PRESIDENT, THE bERMAN GROUP, INC.
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Legislation passed in December 2010 created a window 
of opportunity for contractors to take advantage of 
estate and gift tax exclusions that will likely be legislated 
away by this year’s end. With valuations down as a result 
of the struggling economy and diminished construction 
spending, contractors may have the best opportunity 
in decades to maximize their opportunity for wealth 
transfer.

understanding the Opportunity
On December 17, 2010, President Obama signed 
legislation, following Congressional approval, of a tax 
bill that extends the Bush-era tax cuts through 2012. 
Not only did the Tax Relief, Unemployment Insurance 
Reauthorization, and Job Creation Act of 2010 (“the 
Act”) eliminate much of the uncertainty that was being 
faced regarding what the tax rates and rules would 
be for 2011, but it also included extensions of many 
expired provisions along with planning opportunities 
for income, estate, and gift taxes.

Though doubts still exist regarding what will happen 
after December 31, 2012, the estate tax exclusion 
amount has for now increased to $5,120,000 per 
individual and $10,240,000 per married couple for 2012. 
The top tax rate for estates in excess of the exclusion 
amount is currently 35 percent.

Also for 2012 (everything may change as of January 1, 
2013), the gift tax continues to be reunified with the 
estate tax, meaning that an individual’s exclusion may 
be used for gifts during life or for assets passing upon 
death. By example, an individual who has used their $1 
million lifetime gift tax exclusion now has an additional 
$4,120,000 of available exclusion. Lifetime gifts over 
$5,120,000 are taxed at 35 percent. Further, there is a 
$5,120,000 generation-skipping tax (“GST”) exclusion 
for 2012.

The technical concept of portability must also be 
considered. Portability endeavors to simplify the estate 
tax system by avoiding the need for families to undertake 
complex planning to maximize the use of both spouses’ 
exclusions. It allows a surviving spouse’s estate to use 
any unused Federal estate and gift tax exclusion based 
on the last deceased spouse. For example, if a husband 
dies survived by his wife and his estate only needed to 
use $3.5 million (plus indexing) of his exclusion, his wife 
can combine the unused portion of $1.5 million with her 
$5 million exclusion, thereby passing an additional $6.5 
million estate tax free. The estate will be required to file 
a return and make an election by the first decedent’s 
executor to transfer the unused portion to the surviving 
spouse. The portability provision does not, however, 
apply to the GST, nor does it assure the intended result. 
It is only the unused exclusion of the last deceased 
spouse that governs.

Absent action by Washington, the above rules sunset 
back to a $1 million estate/gift tax exclusion and a 55 
percent tax rate. Also, the GST exclusion returns to $1 
million (indexed for inflation from 1997).

Impact of the Construction Economy on Wealth Transfer
Since 2009 the construction industry has struggled with 
diminished construction spending, little private sector 
work, and increased competition for public sector jobs. 
Further, the real estate market has softened considerably. 
As a result, contractors face a lack of backlog, low real 
estate values, and a depressed equipment market. 
While these factors create challenges to operating 
a profitable business, they also contribute to lower 
business valuations. So, not only does this year provide 
opportunities for favorable tax treatment of transferred 
wealth, but also advantages in determining the value of 
the wealth to be transferred.

by STEPHEN HARRISON, CPA, PARTNER, J.H. COHN LLP AND ANTHONy J. CAMPOLO, CPA, PARTNER, J.H. COHN LLP

continued on 24

Don’t Miss Out: 2012  
Offers Contractors Unique 
Estate Planning Advantages
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Don’t Miss Out: 2012 Offers Contractors  
Unique Estate Planning Advantages

Wealth Transfer Considerations
When preparing to transition leadership 
in a family or closely held business, there 
are numerous tax, wealth transfer, and 
operational considerations to undertake, 
including:

•  The role of comprehensive financial 
planning to create increased business value

•  Degree of financial interdependence 
(family/business overlap)

•  Potential schisms between active and 
inactive family members

•  Methods of ownership transfer—gifting, 
equity compensation, or selling the 
owner’s interest?

•  Timing—Will the transfer take place before 
the owner’s death (which speaks to the 
owner’s confidence in the new leadership) 
or after?

•  Funding the transfer—Split-dollar 
insurance, owner financing, or deferred 
compensation model?

•  Estate planning for the owner—
Determining the role of life insurance 
trusts, family limited partnerships, Grantor 
Retained Annuity Trusts (GRATs), and Self-
cancelling Installment Notes (SCINs)

•  Contingency planning—What happens 
if the new leadership fails to meet 
expectations?

Of course, not every contractor that might consider 
taking advantage of the favorable conditions for wealth 
transfer is ready to do so. As many contractors struggled 
through the downturn, succession planning may have 
taken a back seat to survival. In fact, according to a 
study conducted by Heidrick & Struggles and Stanford 
University’s Rock Center for Corporate Governance in 
2010, only 50 percent of CEOs had a written document 
detailing the skills needed for the business’s successor. 

Further, consider the following statistics from the 
Association of General Contractors of America:

•  70 percent of closely held businesses do not make it 
to the second generation of owners, and

•  30 percent of those that do make it to second 
generation, don’t make it to the third.

Historically, contracting has been a family business passed 
on from generation to generation, so the importance 
of properly planning for business transition cannot be 
overstated.

The first impulse for founders is to assume that the next 
generation is the natural choice for succession, but that’s 
not always the case. It takes a certain personality to 
found and lead a successful construction company, and 
such personality traits are not automatically inherited. 
This makes it easier to understand why the majority 
of companies do not survive the cross-generation 
transition. If your goal is simply to keep the business in 
the family, you need to identify the best candidates for 
leadership and train them appropriately. Take action to 
surround the leadership candidate with a core team of 
experienced management advisors. Consider forming 
a board of directors that includes external advisors 
that can provide experience and direction and offers a 
sounding board for leadership issues.

However, if your goal is to maximize the value of the 
business to the family, when there is no clear future 
leader within the owner’s bloodline, the best course of 
action may be to pursue alternative plans. Your team of 
trusted advisors can help in evaluating whether there 

are key members of management capable of leading the 
organization, offer insight into the potential of bringing 
in outside talent, and assist in evaluating whether 
pursuing private equity or a strategic buyer offers the 
best means of achieving your objectives.

continued from page 23
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Don’t Miss Out: 2012 Offers Contractors  
Unique Estate Planning Advantages

Take the First Step
Discuss your plans with your accountants and attorneys 
so they can assist you in evaluating your options. It is 
recommended that, as part of any business transfer or 
estate planning endeavor, every will and revocable trust 
be reviewed for conflicting provisions with current intent 
and the interaction with the new law. State transfer taxes 
must be carefully considered as they have significant 
impact on costs and payments. A tax and estate planning 
advisor should review transfers to grantor trusts and 
note sales. It is critical to question the continued use of 
GRATs vs. outright gifts and the elimination or lessening 
of guarantees on trust obligations by added additional 

gifts to the trust using the $5,120,000 million exclusion. 
You’ll need sound counsel to make optimal decisions.

But Take Action Now
Every contractor’s situation is unique, but given the 
state of the construction economy and the current 
tax environment, most owners owe it to themselves 
and their family to consider the current state of their 
succession and estate plans and evaluate what actions, if 
any, they should take this year to help them achieve their 
objectives. Under the sunset provisions, delaying action 
could cost a contractor’s estate millions.

continued from page 24

 

2009 2010 2011 2012*

Estate tax exclusion $3.5 million May elect $5 million 
or no Federal estate 
tax

$5 million $5,120,000

Lifetime gift tax 
exclusion 

$1 million $1 million $5 million $5,120,000

GST tax exclusion $3.5 million $5 million $5 million $5,120,000

Maximum estate, 
gift, and GST tax 
rates

45 percent 35 percent (but 0 
percent GST tax in 
2010)

35 percent 55 percent

Basis adjustment 
upon death

For all of the 
decedent’s assets

May elect for (i) 
all assets or (ii) 
allocate $3 million 
increase to spouse 
and $1.3 million 
increase to others

For all of the 
decedent’s assets

For all of the 
decedent’s assets

*Note that the provisions are scheduled to sunset December 31, 2012

For more information, please contact Stephen Harrison, CPA, partner and co-director of J.H. Cohn’s Construction Industry Practice, at 

sharrison@jhcohn.com or 914-922-2107; Anthony J. Campolo, CPA, partner and member of J.H. Cohn’s Construction Industry Practice, 

at acampolo@jhcohn.com or 914-922-2126; or Ira Herman, CPA, partner and Trust and Estate Practice director, at iherman@jhcohn.com 

or 973-618-6245.
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G Builders, IV v. Madison Park Owner, LLC (2011 NY 
Slip Op 33102 [U] [2011]) is a recently decided case that 
may have significant implications for subcontractors.  
The New York County Supreme Court relied almost 
exclusively on the above principle when it discharged 
and vacated a general contractor’s multimillion dollar 
mechanics’ lien, while leaving all underlying and related 
subcontractors’ mechanics’ liens unaffected.

Madison Park Owner, LLC, the Owner of the subject 
property, and G Builders, IV LLC (“G Builders”)  , who was 
nominally the construction manager/general contractor, 
entered into a contract for the development of a large 
scale luxury condominium project in Manhattan.  On 
January 27, 2010, the New York County District Attorney 
announced an indictment charging three of the officers 
of G Builders, and The Builders Group itself, with Grand 
Larceny in the First and Second Degrees, and with a 
Scheme to Defraud in the First Degree, to which each 
pleaded guilty.

Subsequently, the Owner brought a motion which 
the Court characterized as seeking “extraordinary 
relief” to: 1) dismiss G Builders’ foreclosure action; 
and 2) discharge and vacate G Builders’ $10,586,527.73 
mechanic’s lien.  Several subcontractors on the project 
vehemently opposed the motion arguing that the 
dismissal of G Builders’ claims would jeopardize their 

own claims, which flow from a lien fund established 
on the Project.  The concern, of course, was that if the 
Court dismissed G Builders’ lien, then the lien fund 
would also be depleted, which would eliminate the 
subcontractors’ recourse against Project monies not 
yet distributed.  Nonetheless, the Court dismissed the 
complaint, discharging and vacating the mechanic’s 
lien.  However, the Court held that the subcontractors’ 
liens were not affected whatsoever by this dismissal and 
discharge of G Builders’ mechanics’ lien.

The Court explained that G Builders was either a shell set 
up solely for the purpose of entering into the contract 
with the Owner, or The Builder’s Group was G Builders’ 
agent who performed all obligations under the contract.  
The Court found that G Builders, an entity owned and 
controlled by one of the indicted G Builders’ officers, 
could not be shielded from criminal wrongdoing by 
either theoretical relationship.  The Court found that 
the criminal behavior that The Builder’s Group and its 
officers admitted to by pleading guilty went “to the 
very core of the work done pursuant to” the contract.  
Therefore, the Court refused to allow G Builders to 
avoid the repercussions of its criminal conduct because 
it, and not The Builder’s Group of its officers, was the 
entity that physically executed the contract when in 
fact, G Builders did not perform any actual activity on 
the project.  The Court held that while the contract was 
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Subcontractors  
(Mechanics’ Liens)  
Still Standing

by JASON S. SAMUELS, PARTNER, FARRELL FRITz, P.C. AND ADAM M. RAFSky, ASSOCIATE, FARRELL FRITz, P.C.

In G Builders, IV v. Madison Park Owner, LLC, the Supreme Court dismissed the General 
Contractor’s Multi-Million Dollar Mechanics’ Lien Foreclosure Action due to its Criminal Activity, 

yet holds that Subcontractors’ Liens Remain Unaffected

“…criminal behavior cannot and should not lead to financial gain.” 

1 There was some significant background with respect to G Builders, IV LLC being a shell for an entity known as “The 

Builders Group”. For the purposes of this article, G Builders, IV LLC and The Builders Group are deemed to be the same.
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otherwise legal, it was tainted by corruption and as such 
“the perpetrator of such behavior cannot be allowed to 
reap any further profits from its unlawful activities.”

Applying this policy principle to G Builder’s is seemingly at 
odds with the current law in New York, which establishes 
that a court has no inherent power to vacate or discharge 
a notice of lien except as authorized by Lien Law § 19 (6). 
See Northside Tower Realty, LLC v Klin Constr. Group, Inc., 
3 AD3d 1072 [2d Dept 2010]; Dember Constr. Corp. v P & R 
Elec. Corp., 76 AD2d 540, 546 [2d Dept 1980]).  Moreover, 
the statute does not expressly authorize a court to vacate 
or discharge a mechanics’ lien based upon the interests 
of justice. See Coppola Gen. Contr. Corp. v Noble House 
Constr. of NY, 224 AD2d 856, 857 [1996].  To the contrary, 
“in the absence of a defect upon the face of the notice of 
lien, any . . . [challenge to] the lien must await trial of the 
foreclosure action” (Care Sys. v Laramee, 155 AD2d 770, 
771 [3d Dept 1989]; Matter of Lowe, 4 AD3d 476 [2d Dept 
2004]).

The Court buttressed its reliance on public policy by 
analogizing to McConnell v. Commonwealth Pictures Corp. 
(7 NY2d 465), a 1960 decision of the New York Court of 
Appeals.  There, the plaintiff was prevented from enforcing 
a contract, which “started out honest but turned bad.”  
The McConnell Court, “applying fundamental concepts of 
morality and fair dealing” concluded that “long-settled 
public policy closes the doors of our courts to those who sue 
to collect the rewards of corruption” (Id. at 469).  The Lien 
Law, however, played no role in McConnell.  In addition, 
McConnell appears factually distinct from G. Builders. It 
involved motion picture contracts and distribution rights, 
not construction contracts.  Nevertheless, the Court 
ignored the Lien Law and rendered a decision to discharge 
and vacate G Builders’ mechanics’ lien, which is unique in 
its juxtaposition to the law.

The Court’s explanation for its decision to preserve 
the subcontractors’ mechanics’ liens after discharging 
and vacating G Builders’ mechanics’ lien was sparse: 
a single paragraph that lacked statutory or case law-
based support.  This should raise the collective eyebrow 
of subcontractors, especially when the applicable law is 
considered.  It is well-settled that a subcontractor’s lien 
may only be satisfied out of whatever amount, if any, is 
due and owing from the owner to the general contractor.  
A subcontractor’s rights are only derivative of the general 
contractor’s rights. Lien Law § 4; see also, C.B. Strain & 

Son, Inc. v J. Baranello & Sons, 90 AD2d 924, 925 (3d Dept 
1982).  Yet in this case, after eradicating all of the general 
contractor’s rights, the Court nonetheless held that the 
subcontractors still retained theirs.

Assuming this case is not overturned on appeal, it gives 
rise to questions that affect the rights of subcontractors.  
First, does the case empower activist judges to dismiss liens 
for reasons beyond the Lien Law?  Further, does it allow 
subcontractors to maintain lien claims, notwithstanding 
their generally derivative nature, after the general 
contractor’s claim is dismissed?  For now, subcontractors 
are left to wait for the true implications of this case. 

Jason S. Samuels is a partner at the Uniondale-based 
law firm of Farrell Fritz, P.C.  He is a member of the firm’s 
construction law department.

Adam M. Rafsky is a first year associate at Farrell Fritz, P.C.  

Farrell Fritz is a full service law firm respected for its 
experience in many areas of law, including bankruptcy 
and creditors’ rights; commercial litigation; construction; 
corporate and banking; distressed assets; environmental 
law; estate litigation; health care; labor and employment; 
land use, municipal and zoning; real estate; tax planning 
and controversy; tax certiorari and trusts and estates for 
a variety of corporations, not-for-profit organizations 
and individuals.  For more information, please visit our 
website at www.farrellfritz.com or Facebook page at 
http://tinyurl.com/FarrellFritzfacebook.  
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Board of Directors: 
Joseph AzArA
C.D.e. Air Conditioning Co.

MiChAeL D. ChAfetz
MDC Construction Mgt., inc.

DAn DeVitA 
penava Mechanical Corp.

John Dierks 
Dierks heating Company, inc.

AnDrew DrAzinC 
AtJ electrical

John A. finAMore 
Jordan panel systems

Brent fLeisher 
environet systems, LLC

pAtriCk GALLAGher 
Bp Mechanical

stephen GiAnotti 
Arcadia electrical

CrAiG GiLston 
Gilston electrical Contracting

stephen LonDon 
Commercial electrical Contractors, inc.

MitCh MerDinGer 
C.D.e. Air Conditioning

rAqueL nunez 
nunez electric, inc.

John rApAport 
Component Assembly systems, inc.

rAnDy rifeLLi 
united iron, inc.
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website: www.stanyc.com

Officers
w. scott rives, president
Jerry Liss, 1st Vice president
robert Ansbro, 2nd Vice president
robert weiss, treasurer
peter Cafiero, secretary
ron Berger, executive Director
henry Goldberg, Legal Counsel

Upcoming Events
STA Seminar on Risk Avoidance
wednesday february 29, 2012 at 8:00AM

Executive Committee Meeting
thursday March 1, 2012 at 8:30AM

Board Meeting
tuesday March 6, 2012 5:30pM

Active Past Presidents
ronald s. Berger
Gregory s. fricke, Jr.
Alan nathanson (honorary)
Lawrence roman
Arthur rubinstein
robert samela
Gary segal 
Larry weiss
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