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P R E S I D E N T ’ S  M E S S A G E

Lou Coletti of the BTEA presented to the STA Board Meeting on 

November 9, 2010 and will present to the entire STA membership 

on January 26, 2011.   The Board heard an update on Project Labor 

Agreements, a tool which is critical to the unionized workforce.  The 

Economic Recovery Project Labor Agreement (PLA) has helped to shape 

the future of the unionized construction industry in New York City and 

is serving as a national model for labor-management cooperation.  The 

Economic Recovery PLA also provided the basis for the development of 

a public PLA with the City of New York.  On November 24, 2009, Mayor 

Michael Bloomberg announced a Public PLA covering 14 city agencies, 

worth $5.3 billion in public projects over the next four years.

An estimated $300 million in construction cost to be saved under this 

agreement were to be reinvested by the City in additional infrastructure 

projects creating an additional 2,000 construction jobs.  Lou Coletti 

stressed the need for union subcontractors to bid on this work and noted 

that we must assure that there are enough qualifi ed union contractors to 

build these projects.  Many of you also know that the School Construction 

Authority renewed its prior PLA for Capital Improvement, Renovation 

and Rehabilitation for an estimated $2.5 billion worth of projects that 

should also be built by STA members.

Finally, in conjunction with the Citywide PLA, through a Memorandum 

of Understanding, the City is required to issue a directive that contractors 

awarded contracts not covered by the City PLAs:

• Have apprenticeship agreements approved by New York State Dept.

        of Labor

• Must demonstrate that apprenticeship programs have 3 years of 

        current, successful experience in providing career opportunity

• Directs city agencies to include this language in bid documents for

        construction contractors where either:

 -   The cost estimate of the contract exceeds $3 million; or

 -   The cost estimate of the contract exceeds $5 million

The STA must push owners, developers, agencies and with the BTEA Labor 

organizations to consider PLAs as a way of securing our future as union 

contractors but also as a way of ensuring cost-savings in construction 

in this critical economic time.  Please bid this work and do your part in 

promoting PLAs through New York City.

Scott Rives

President
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In our previous article, we presented some case studies which helped outline the importance of a proactive fraud risk 
management policy and the basics of conducting a fraud risk assessment.  The next step following such an assessment, and 
a vital component of an effective fraud policy, is designing and implementing relevant, targeted controls.  Again, here we 
present some real situations to help explain these concepts.  

The Type of Treatment Depends on the Disease

In completing a fraud risk assessment for an electrical subcontractor with 
revenues between $10 and $15 million, we identifi ed various risk areas 
including:

A. Kickbacks to project managers for increasing quantities invoiced

B. A shell company being created and treated as a vendor

C. Employees submitting false expenses for reimbursement

All fraud risks can’t be handled in the same manner.   In order to develop 
control strategies, it is helpful to classify fraud risks based on the likelihood 
and signifi cance ratings determined during a fraud risk assessment.  A heat map is a useful tool to visualize these categories 
and can help strategize fraud risk management.  Furthermore, most companies generally do not have the resources to 
devote an equal amount of effort to develop and implement controls to deter all possible fraud types.  A heat map can be 
used as an effective cost/benefi t tool.                          

For the electrical subcontractor company discussed above, its fraud risk areas would most likely be mapped as depicted on 
the heat map below.  This illustration only shows three fraud risks.  An actual heat map would contain all the fraud risks to 
which an organization is susceptible.

In developing a fraud risk management strategy, it is important to not just focus on the red section of the map or on just 
Quadrant 1; each quadrant needs to be addressed in a different manner.  

Quadrant 1 – High Likelihood, High Signifi cance

These fraud risks have to be addressed aggressively and continuously monitored.  A failure to aggressively manage these 
risks can lead to business failure or huge profi t loss.  Adequate investment in controlling these fraud risks through relevant 
personnel, process, and technological tools is imperative.

Quadrant 2 – Low Likelihood, High Signifi cance

While risks which fall into this quadrant have a low-likelihood of occurring, they can have a fatally damaging effect on 
the company.  Therefore, these risks need to be effectively managed as well.  The weight of resources should be placed on 
monitoring mechanisms, as not much can be done in terms of other controls. continued on page 18

The Fraud Toolbox Part II: 
Detection and Deterrance

BY REENA PANCHAL, CFE, CONSULTING MANAGER, GRASSI CONSULTING



STA Subcontractors News4

ADVERTISEMENT

 2120 Atlantic Avenue, Brooklyn, NY 11233  |  Tel (718) 403-0100  |  Fax (718) 596-5085

www.parkavebuilding.com  Shop our 60,000 products online.

 

Including the following product lines:

WE ARE NEW YORK CITY’S
PREMIER MBE SUPPLIER

Dormitory Authority of the State of NY

 
Empire State Corporation

 
Port Authority of NY/NJ

 
School Construction Authority

 
NY/NJ Purchasing Council

 
Department of Small Business Services

 
Greater New England Minority Supplier 

 
Development Council

 
Nassau County The Office of Minority Affairs

 
Forest Stewardship Council

AGENCY CERTIFICATIONSYOUR ONE STOP RESOURCE 
FOR BEST-IN-CLASS 

BUILDING MATERIALS



November 2010 5

Recently, our fi rm has seen an increase in 
the number of clients seeking to formally 
challenge bid results.  This is no doubt a 
sign of lean economic times; there is clearly 
increased competition for public works 
construction.  In addition, the migration 
from the private sector of companies less 
sophisticated in public contracting has 
also contributed.

In any bid protest, protesting bidders have 
often been frustrated by the fact that 
public owners have a fair amount of wiggle 
room to waive “minor irregularities” in 
a contractor’s bid.  If the irregularity is 
not material, the owner’s discretionary 
decision to waive the irregularity will 
generally not be disturbed by a court.  The 
problem is that materiality, like beauty, is 
in the eye of the beholder.  What a losing 
bidder might see as material, the owner 
or a court might fi nd to be minor and 
waivable.

Often, when there is an irregularity in a 
bid proposal, the owner will allow the 
contractor to correct the irregularity after 
the bid opening, as opposed to outright 
rejecting the bid.  This would require 
the protestor to prove both that the 
irregularity was material and that it was 
disadvantaged by the post-bid-opening 
correction of the low contractor’s bid. 

Another major issue confronting any bid 
protester is the Article 78 standard of 
review that a bid protestor must satisfy.  
In order to win an Article 78 special 
proceeding, the protestor must show that 
the public owner’s actions were “arbitrary 
and capricious.”  Arbitrary and capricious 
essentially means that the agency had 
no rational basis upon which to make 
its decision to waive the irregularity or 
allow the winning bidder to correct the 
irregularity.  Even if the court were to 
disagree with the ultimate decision of the 

agency, it is not diffi cult for an agency to 
show some rational, factual basis to justify 
what it did and prevail.

Despite these hurdles, some bid protests 
are winnable.  In a recent New York 
decision, the court upheld a bid protest by 
the second lowest bidder on two contracts 
bid together for storage tank removal 
and replacement at two maintenance 
depots.  In both cases, the lowest bidder 
for the contract failed to provide evidence 
of participation in a state-approved 
apprenticeship training program.  The 
owner claimed that the irregularities were 
waivable, and, in any event, allowed the 
non-conforming, winning contractors on 
each project to correct the irregularity 
by providing proof of apprenticeship 
program participation after bid opening.  
In fact, one winning contractor corrected 
its bid 24 days after the bid opening and 
the other winning contractor corrected its 
bid 51 days after the bid opening.

However, the court saw it differently 
and agreed with the protest.  The 
court ordered that the bidding be 
“reopened” and that the lowest bids 
on each of the two projects be rejected 
as non-responsive with regard to the 
apprenticeship program requirement.  In 
reaching this conclusion, the court made 
two essential fi ndings.  First, that proof of 
an apprenticeship program was a material 
aspect of the bid and, second, that 
allowing the lowest bidders to cure this 
irregularity was improper as it negatively 
affected the “competitive character of the 
bidding.”  In so holding, the court applied 
a two-prong test for determining whether 
an irregularity is material.  First, whether 
waiver would deprive the public owner 
of the assurance that the contract will be 
entered into according to the specifi ed 
requirements and, second, whether waiver 

would adversely affect the fair competitive 
nature of the bidding by placing other 
bidders in a disadvantageous position.

As to the fi rst prong, the court found 
that the applicable laws required that 
a contractor have an apprenticeship 
program in place prior to bidding, and, 
therefore, a waiver would deprive the 
owner of a necessary aspect of the 
contract.  As to the second prong, the 
court found that the failure to provide 
proof of an apprenticeship program at 
the time of the bid did provide an unfair 
competitive advantage, because it gave 
the two low bidders extra time to comply 
with the requirement which was not 
afforded other bidders.

G&C Commentary

Given the large size of many public works 
projects, bid protests, at least from a 
cost perspective, are often “worth a 
shot.”  However, we fi rmly believe that 
careful handicapping of the protest’s 
chances for success are necessary before 
a fi nal determination can be made, 
especially in light of the hurdles that exist.  
Furthermore, courts give great deference 
to the discretionary decisions of public 
owners in waiving an irregularity or 
allowing an irregularity to be cured.  

Despite these challenges, as the above 
mentioned cases show and as I can attest 
to from personal experience, a successful 
bid protest is clearly possible under the 
appropriate circumstances.

BY HENRY L. GOLDBERG, MANAGING PARTNER, GOLDBERG AND CONNOLLY AND STA LEGAL COUNSEL

L E G A L  L O G

A Winnable Bid Protest

Mr. Goldberg is Managing Partner to 

the law fi rm of Goldberg & Connolly.  He 

may be reached at (516) 764-2800 or at 

hlgoldberg@goldbergconnolly.com.
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Valley National Bank has provided business solutions for thousands of satisfi ed clients since 1927.

Every business has felt the squeeze of the economic crisis.  Declining profi t margins, bankruptcies and high unemployment 

are just a few of the staples that have marked this current recession as one of the worst in the history of our country.  

As 2010 winds down, we are fi nally seeing glimmers of hope on the horizon.  Slow but steady gains in job creation and 

manufacturing have given economists optimistic but wary outlooks for 2011 and beyond.

During this recession, the banking industry has been accused of tightening credit and denying loans to qualifi ed borrowers.  

Many fi nancial experts have blamed banks for stalling a recovery but limiting access to credit.  At Valley National Bank, this 

is simply not true.  

Valley is a regional bank holding company with over $14 billion in assets, headquartered in Wayne, New Jersey. Valley 

currently operates 200 branches in 135 communities serving 14 counties throughout northern and central New Jersey, 

Manhattan, Brooklyn and Queens. Valley National Bank is the largest commercial bank headquartered in New Jersey 

and is committed to providing the most convenient service, the latest in product innovations and an experienced and 

knowledgeable staff with a high priority on friendly customer service 24 hours a day, 7 days a week. 

Valley offers a wide range of deposit products, mortgage loans and cash management services to consumers and businesses 

including products tailored for the medical, insurance and leasing business. Valley National Bank’s comprehensive delivery 

channels enable customers to bank in person, by telephone or online.

Even more important, Valley has continued to spur economic growth by actively soliciting businesses with lending needs 

throughout its footprint.  Although Valley’s conservative lending practices prevented it from being a participant in the 

economic collapse, the Bank is determined to be part of the solution for recovery.  

Valley has a unique understanding of the local business community.  We know that your “business as usual” is not the same 

as someone else’s “business as usual.”  That is why we have created an entire line of business checking products to help 

build the cornerstone of your banking relationship at Valley.  Whether you are a small business looking to grow or a larger 

business that demands more fl exible banking options, we have the perfect checking account for you.

As always, our commercial lending offi cers continue to offer personalized lending solutions for your business as well.  

Whether you need equipment leasing, a commercial mortgage, a line of credit or even healthcare fi nancial services, we can 

assist you in achieving fi nancial success.  Let our seasoned loan specialists work with you to tailor a program that meets all 

of your business objectives.

For more information on Valley’s business solutions, visit 

valleynationalbank.com or call us 24/7 at 1-800-522-4100.  

We look forward to hearing from you and thank you for 

choosing Valley National Bank. 

In This Tough Economy You Need A 

Strong, Dependable Bank On Your Side

BY JOSEPH SEIBERT, VICE PRESIDENT AND SALES MANAGER, VALLEY NATIONAL BANK
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Over 125 guests attended the STA’s 2010 Technology Fair on October 27, 2010 entitled “The Progress with 

Today’s Subcontractor Technology Platforms” featuring presentations from David Burney, Commissioner, 

New York City Department of Design and Construction and Pat DiFilippo, Executive Vice President, Turner 

Construction Company. 

The tech fair had three panel discussions covering “Pre-Qualifi cation, Vetting & Close Out: A Value Chain,” 

“Innovation & the Business of Design Assist” and “New Services in Today’s Technologies.” Fifteen exhibitors 

displayed innovative technology products and services. John Rapaport, Chairman, STA Technology Committee, 

kicked off the tech fair with a look at Nintendo Wii’s new technology to navigate buildings, which will soon be 

utilized by the New York City construction industry.  

Pat DiFilippo spoke about the need for technology in the construction world and how Turner is taking the 

lead by adding an innovative SAP system. Commissioner Burney urged contractors to be fl exible and to look 

for ways to increase effi ciency and to constantly work to identify cost-savings and improve the construction 

process overall, not just from a cost standpoint. He emphasized what is known as “quality-based selection” for 

procuring contracting and subcontracting services. 

Barry Kuger, Esq., Inspector General of the Metropolitan Transportation Authority highlighted the need for 

greater transparency and better coordination within agencies and across various City and State agencies.  

Lisa Kelly, Construction Vertical Team, Verizon Wireless, spoke about new solutions for fl eet management and 

remote site management for construction. Yariv Kafri, CEO, Ziggurat Solutions, introduced Ziggurat Solutions’ 

“BIM Now” product, noting that contractors are often left out of construction projects requiring BIM due 

to expenses associated with implementation such as new employee training and new software or hardware 

purchases.

Attendees noted that the event provided an opportunity to create value-based bidding on projects as opposed 

to bidding that is simply price-driven by owners. This topic has a technology undertone as well, according to 

Rapaport, “Many companies invest in the great technology tools on the market, but in order to see the true 

value of the products they need to get projects to use them on.”

STA Holds 2010 Tech Fair Featuring NYC 

Department of Design and Construction 

and Turner Construction Company

BY JOHN RAPAPORT, CHAIRMAN, STA TECHNOLOGY COMMITTEE
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Without a change in public bidding laws, technology simply won’t deliver on its intended benefi ts. This was one of the powerful 
themes that came out of the Second Annual New York STA (Subcontractors Trade Assn.) Technology Fair last Wednesday, 
October 27, where more than 200 gathered in Queens, N.Y., to discuss technology, policy, and the ways in which the industry 
came together.

“This event highlights current bid laws: where those laws currently are and what needs to change. Our event gives people the 
ability to talk to government regarding changes in bid laws in hopes of changing the way procurement takes place,” says John 
Rapaport, technology chair, STA, www.stanyc.com, New York, N.Y. Rapaport, who is general counsel/director of operations 
for drywall and ceiling contractor Component Assembly Systems Inc., www.componentassembly.com, Pelham, N.Y., is the 
person in charge of hosting and running the program.

As one attendee noted to Rapaport, this event provided “a crack in the door” to create value-based bidding on projects as 
opposed to bidding that is simply price-driven by owners. This topic has a technology undertone as well, according to Rapaport, 
“We invest in all these great technology tools but in order to see the true value that means we need to be getting work.”

Commissioner David Burney of New York City’s DDC (Dept. of Design and Construction), which oversees $6 billion of work 
in New York City, was the keynote speaker for the event. Burney spoke about the need to procure construction services in a 
similar way to engineering and architectural services by selecting contractors not just based on price but other factors relating 
to performance. Burney emphasized what’s known as “quality-based selection” for procuring contracting and subcontracting 
services. The use of technology for proper scheduling, BIM (building information modeling), and greater transparency were 
all noted by Burney during his speech.

Introducing Burney was Pat DiFilippo, who heads up the New York and New Jersey offi ces for Turner Construction Co.,
www.turnerconstruction.com, New York, N.Y. Turner has been very active in promoting the use of technology in the 
construction industry, and DiFilippo emphasized the role of collaboration and the use of technology to create a greater 
understanding between stakeholders in the process.

The event also included three panels, which took a closer look at the use of technology, from both a project perspective and 
a forward-thinking perspective. One discussion focused on DDC’s upcoming project, known as the Police Academy Project, 
which is using BIM in all its processes. Another was a discussion prequalifi cation, vetting, and close-out highlighted by Inspector 
General Barry Kluger of the Metropolitan Transportation Authority, and software by Textura LLC, www.texturacorp.com, 
Deerfi eld, Ill.

The third panel was a showcase for how new services in 3G/4G networks can enhance modeling capabilities. This was presented 
by Verizon Wireless, www.verizonwireless.com, and Ziggurat Systems, www.zigguratsystems.com, Lynbrook, N.Y. Ziggurat 
provides clash detection and space management services for the AEC (architectural, engineering, and construction) industry.

While the event was regionally focused, Rapaport believes value-based bidding is a theme that resonates with all construction 
professionals across the country. He says, “Technology can drive the public sector to look at procurement and project delivery 
methods to see if there is a better way. Events like ours help start the conversation, and that applies to federal, state, and even 
local. Without a change in the laws, technology just doesn’t deliver the same benefi ts.

Rapaport and the STA continue to champion this cause through ongoing efforts. Getting public offi cials to see the benefi ts of 
technology will only further the value of implementing these innovative applications in your organization today. Events like 
that put on by the STA are driving this message across the industry.

Driving Change for 

Bidding and Tech
ConstructionTech magazine, a national trade publication, featured an article on the STA Technology Fair in the STA’s leadership 
in the area of construction technology.  See below for the full article.

As Featured In
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STA Tech Fair 2010
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Unemployment Checks 
Handed Out For this?

Isn’t It Time We Put People 
Back To Work?
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The New Standard Of Construction

Lets Get The Job Done .
 The ONLY THING Republicans and Democrats 
can all agree upon is we MUST put people back 
to work!
 The 750 billion dollar “Stimulus Plan” didn’t 
accomplish its intended purpose because most of 
the mone  went to plug State de cits  instead of 
funding much needed shovel ready projects.
 We now ask that the next “Stimulus” be 
administered in a manner that will guarantee 
that it goes directly to infrastructure projects. 

         This is not a giveaway. 
         This is not throwing money out 
                   of a helicopter. 
         This is not giving people “Entitlements”. 
         THIS IS BUILDING AMERICA BY PUTTING 
                   UNEMPLOYED AMERICANS BACK 
                   TO PRODUCTIVE WORK! 
 
 We are trading one asset class  CASH  for 
a more tangible asset  IN RASTRUCTURE. This will 
make America Competitive once again with 
other parts of the world while creating REAL JOBS 
with REAL BENE ITS to ALL AMERICANS.
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Contractors often seek to amicably resolve disputes with property owners over payment disputes.  Despite these efforts, contractors 

typically fi nd the need to fi le a mechanic’s lien against the property they worked on to secure payment for their labor and services, 

followed by the commencement of litigation in which they must not only foreclose on the mechanic’s lien, but also assert their claim for 

breach of contract, or other damages they may have sustained.  

Since the action to foreclose on the mechanic’s lien is considered “equitable” and not “legal,” the contractor often expects that the 

assertion of the claim for foreclosure of its mechanic’s lien will waive any right to a jury on its “legal” claims for breach of contract or other 

damages it sustained.  Also, to the extent the owner responded to the contractor’s action by asserting a claim against the contractor for 

breach of contract or other damages it seeks arising out of the contractor’s alleged delay in performance or inferior work, the contractor 

may also expect to waive its right to a jury on each of those claims - - again because the contractor asserted a claim to foreclose on the 

mechanic’s lien. 

Contractors in New York may, however, be entitled to demand a jury trial on their legal claims despite the joinder of these claims with the 

claim for lien foreclosure.  A New York state supreme court justice rejected a property owner’s motion to strike a contractor’s demand for 

a jury on its claims against the property owner for breach of contract and unjust enrichment, and on the Owner’s counterclaims for breach 

of contract seeking more than twice the amount unpaid for alleged defective work. 

In Sorbara Construction Co. v. Thatch Ripley, Inc., Index No. 600983/2007, (N.Y. Sup. Ct., Mar. 30, 2009) (Lowe, J.), (“Decision”) Plaintiff, 

the superstructure concrete sub-contractor commenced an action against, inter alia, the owner, seeking to foreclose on its mechanics lien, 

and asserting legal claims for breach of contract and unjust enrichment.  Owner answered, asserting certain defenses as counterclaims 

which included claims for back charges to the subcontractor to remedy alleged defi ciencies in the subcontractor’s work and a claim for 

willful exaggeration of the lien.  Contractor fi led its Note of Issue demanding a jury trial on all claims and counterclaims except the lien 

foreclosure and willful exaggeration claim.  Owner immediately moved to strike the jury demand claiming Contractor waived its right to 

a jury trial by joining equitable and legal claims.  

Contractor countered that where the gravamen of an action involves legal claims, a party is entitled to have those claims tried before a 

jury regardless of the inclusion of equitable claims into the pleadings citing numerous New York appellate authority.  Further, Contractor 

asserted its constitutionally protected right to a jury trial on the Owner’s counterclaims.

The Court in Sorbara, agreed with Contractor and held that “the gravamen of the entire dispute [was] for breach of a construction 

contract.” Decision, p. 4.  Since an award of monetary damages to the Contractor would afford full and complete relief, the action was 

held to be “legal in nature,” and Contractor was entitled to a jury trial on its claims for breach of contract and unjust enrichment.  Id., pp. 

4-5.  

Owner, however, also sought to preclude the subcontractor from obtaining a jury on the counterclaims for back charges, relying on § 45 

of the Lien Law.  The Court in Sorbara, rejected Owner’s position fi nding instead that “[w]hen read in context, the second sentence of 

Lien Law 45 applies to matters brought against the State and not generically to all defendants who may assert a legal counterclaim in a 

foreclosure action.” Decision p. 4.

The decision appears to be the fi rst decision that has addressed the jury trial issue head on where plaintiff contractor seeks to foreclose on 

a lien combined with claims for breach of contract.  Although it is often the belief that construction claims are too complex for a jury, or 

so highly technical, there are circumstances where a jury trial is benefi cial. 

Contractors Entitled To Jury Trial In 

Mechanics’ Lien Foreclosure Cases

BY PIA E. RIVERSO, PARTNER, RIVKIN RADLER, LLP
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Construction, Real Estate & Labor Law  
• Public/Private Bids and Contracts  • Claims  • Surety Law  • Mechanic’s Liens   

• Environmental Law  • Commercial Litigation  • Real Estate Development   
• Offering Plans  • Labor Law  • OSHA Violations  • Arbitration  • Mediation

Tri State Lien, Inc. 

11 Martine Avenue, White Plains, New York 10606

Phone:  (877) 543-6488  • Fax:  (914) 686-4493  •  www.tristatelien.com

NEW YORK  •  NEW JERSEY  •  CONNECTICUT 

Providing lien filing and
bond claim notices for construction projects

throughout the tri-state region

LIEN, INC.

TRI
STATE

C O L L E C T I O N  S E R V I C E S

11 Martine Avenue, 15th Floor, White Plains, New York 10606  •  Phone: (914) 428-2100  • Fax: (914) 428-2172  •  www.wbgllp.com

A T T O R N E Y S  A T  L A W

GREENBLATT, LLP

WELBY,
BRADY & 
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Let’s talk 
construction,
expert to 
expert.
Let’s talk about what J.H. Cohn brings to your 

business. A team of audit, tax and consulting 

experts dedicated to the construction industry. 

Partners that deliver insights to help fortify 

working capital, minimize tax burdens and improve 

profitability. The reputation and long-standing 

relationships to strengthen your banking and surety 

programs. Personal attention. Customized solutions. 

Over 60 years of construction industry expertise. 

If that’s what you’re looking for in an accounting 

fi rm, talk to J.H. Cohn.

Jack Callahan and Steve Harrison, Co-Directors, 

Construction Practice, J.H. Cohn, 

and Joe Torre, Manager

W e  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

Cal l  877.704.3500 or  v is i t  jhcohn.com  
New York  New Jersey  Connecticut  California
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Strengthen the Building Blocks  
of Your Construction Business

The construction business demands the experience and sophistication 
of attorneys who understand any and all related legal matters. 

Kaufman Dolowich Voluck & Gonzo LLP are experienced at bringing clarity, insight, 
and confidence to your legal matters—combining smart business sense, diplomatic 
patience, and when necessary, aggressive advocacy.

Whether you are performing work on public or private construction projects—when 
you are looking for the best insight and knowledge for your construction, employment, 
or commercial legal matters, contact KDVG at (516) 681-1100 or www.kdvglaw.com.

Passion for Practicality

Andrew L. Richards, Esq.
Partner

Gary Y. Wirth, Esq.
Partner

Robert Mark Wasko, Esq.
Of Counsel Matthew J. Minero, Esq.

Associate
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Quadrant 3 – Low Likelihood, Low Signifi cance

Companies do not need to spend resources in an attempt to prevent fraud in these risk areas.  However, if such a risk 
happens to surface, it is worthwhile to take punitive action.

Quadrant 4 – High Likelihood, Low Signifi cance

These fraud risks typically involve people taking advantage of business process imperfections which companies may tolerate 
from a cost-benefi t perspective.  The emphasis here should be placed on developing ways to strengthen core business 
processes across the organization.

Preventive Controls

While performing an operational review at a professional services client, our team uncovered large phone expenses, 
including overseas calls.  The subsequent investigation revealed that the offi ce manager, whose responsibilities included 
arranging various contracts along with approving most invoices, was “dummying-up” her husband’s consulting business 
phone bills and paying them through the law fi rm.  

This fraud may not have occurred if certain controls had been in place.  There are two types of fraud controls: preventive 
and detective.  Preventive techniques are designed to deter fraudulent activity from occurring, while detective controls 
consist of methods to identify fraud that has occurred or is occurring.  

The value of preventive controls should not be underestimated.  In fact, prevention is the fi rst line of defense and the 
most proactive measure in the battle against fraud.  Preventive controls consist of policies, procedures, communication and 
training.  In the example of the professional services fi rm above, procedures segregating certain duties would have been a 
key control.  Examples of other policy and procedure controls include performing background investigations on potential 
new hires or potential vendors, setting authority limits commensurate with an individual’s level of responsibility, reviewing 
related party transactions, and information security and access controls.  

Communication and training are critical with respect to preventive controls.  It is not suffi cient to implement anti-fraud 
policies and procedures.  These measures must be documented and their existence must be conveyed to individuals at all 
levels of an organization at regular intervals.

Detective Controls

One of our construction clients was recently victimized by an employee who cost the fi rm nearly $100,000.  The employee 
had an arrangement with a lumber supplier whereby the supplier billed the company for lumber and supplies but delivered 
them to the employee’s house.  This scam went undiscovered for so long that the employee started to divert the shipments 
regularly and sell the products to other builders.    Grassi & Co. pointed out consistent overages in one project manager’s 
“general conditions” to the owner.  

Detective controls are just as critical to an effective fraud management program as preventive controls and consist of 
activities and programs structured to identify fraud.  Despite the effectiveness and importance of preventive controls, 
fraud can still occur. Through controls aimed at early detection, the period of loss resulting from fraudulent behavior can 
be shortened, saving companies substantial time and money.  The fraudulent activity described above could have been 
caught early on if the construction company had a control in place whereby it reviewed job costs regularly and investigated 
projects where red fl ags were detected.  

Some examples of detective control include bank reconciliations, third party audits, inventory counts, data analysis to 
identify anomalies, continuous auditing, and budget-to-actual comparisons.  Giving employees, vendors, subcontractors 
and customers access to a whistleblower hotline is also a very effective detective control.  

The Fraud Toolbox Part II: Detection and Deterrance
continued from page 3

continued on page 21
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Expert guidance and innovative solutions to help you evaluate your
risk management, business continuation and employee benefit needs.
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STA’S CALENDAR OF MEETINGS AND EVENTS FOR 2011

EXECUTIVE COMMITTEE: OFFICERS & PAST PRESIDENTS

8:00AM – STA OFFICE 1430 BROADWAY, SUITE 1600

NEW YORK, NY 10018

THURSDAY JANUARY 6, 2011

THURSDAY FEBRUARY 3, 2011

THURSDAY MARCH 3, 2011

THURSDAY APRIL 7, 2011

THURSDAY MAY 5, 2011

THURSDAY JUNE 2, 2011

THURSDAY SEPTEMBER 1, 2011

THURSDAY OCTOBER 6, 2011

THURSDAY NOVEMBER 3, 2011

THURSDAY DECEMBER 1, 2011

 

BOARD MEETINGS: OFFICERS, DIRECTORS & EXECUTIVE 
ADVISORY BOARD

5:30 PM – BEN’S DELICATESSEN, BAY TERRACE SHOPPING CENTER

211-37 26TH AVENUE, BAYSIDE, NY, TEL: 718-229-2367

TUESDAY JANUARY 11, 2011

TUESDAY FEBRUARY 8, 2011

TUESDAY MARCH 8, 2011

TUESDAY APRIL 12, 2011

TUESDAY MAY 10,2011

TUESDAY JUNE 7, 2011

TUESDAY SEPTEMBER 6, 2011

TUESDAY OCTOBER 11, 2011

TUESDAY NOVEMBER 15, 2011

TUESDAY DECEMBER 6, 2011

GENERAL MEMBERSHIP DINNER MEETINGS

THE CENTER FOR AUTOMOTIVE EDUCATION AND TRAINING

15-30 PETRACCA PLACE, WHITESTONE, NY 11357

WEDNESDAY JANUARY 26, 2011

WEDNESDAY MARCH 30, 2011

WEDNESDAY JUNE 29, 2011

WEDNESDAY OCTOBER 5, 2011

WEDNESDAY OCTOBER 26, 2011

 

ANNUAL CONSTRUCTION AWARDS NIGHT & DINNER DANCE

SATURDAY, MAY 7, 2011 AT 7:00PM  RUSSO’S ON THE BAY

162-45 CROSS BAY BOULEVARD, HOWARD BEACH, NY, TEL: 718-843-5055

 

ANNUAL GOLF OUTING, MONDAY, JUNE 27, 2011

CHERRY VALLEY GOLF CLUB, INC. , GARDEN CITY, NY, TEL: 516-746-4420
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Two important things to keep in mind with respect to designing and implementing both preventive and detective controls 

are that controls should be targeted and structured and they should be subject to continuous monitoring.  By mapping 

controls to the specifi c risk areas outlined through a fraud risk assessment, organizations can ensure that they are deriving 

the most benefi t for the cost of resources.  Furthermore, routine periodic reviews should be conducted with respect to an 

organization’s fraud management program.  The effectiveness of existing controls should be assessed through measurable 

criteria and adjusted accordingly.  Controls should also be adjusted to take into account any signifi cant changes within the 

organization.

Reena Panchal is a Consulting Manager at Grassi Consulting where she specializes in forensic accounting and economic 

and fi nancial analysis.  If you’d like more information about this or other fraud-related topics, she can be reached at

(516) 918-5926 or rpanchal@grassicpas.com.

The Fraud Toolbox Part II: Detection and Deterrance
continued from page 18

STA Opens Umbrella Action in Kenya, Africa
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This month’s interviewee, Rob Weiss, has taken an active role in crane safety, helping develop the new US federal crane 

rule, and speaking out against excessive and incoherent legislation.

He told me how a comment of his at an SC&RA meeting in 2008 led to the formation of an international working group 

on crane standards. The group’s fi rst job has been to try to develop a consensus on the different approaches taken to 

the override key on mobile cranes, exemplifi ed by the transatlantic row over the revised EU mobile crane standard, 

EN13000:2010.

Weiss is a good example of the sense of vocational duty common to the industry: individuals who don’t think about cranes 

as their day job, but who devote substantial amounts of time and effort to developing new standards or advocating for 

responsible regulation.  It doesn’t end there.  Every year, organizations like the SC&RA, ESTA and CICA get together to 

develop new skills, share experiences, and build a common front in the fi ght for safe lifting.  The actions they take with 

their members’ support, pushes the industry’s safety agenda forward.

As we talked about the work being done on EN13000:2010, Weiss raised one way EU owners and operators can play a part 

in developing standards.

Last year, the world crane experts group that Weiss played such an important role in setting up, came with a consensus 

position on mobile crane override keys.  Under the so-called ‘Amsterdam consensus’, operators would have access to an 

override key allowing them to use the crane at full speed even if the load limiter had been triggered, but would have then 

have to reset the crane using a switch outside the cab and a key held by a supervisor, before resuming normal operations.  

The Amsterdam consensus meets European concerns about misuse of the override key, and calms American fears that ops 

might be prevented from rapidly booming down in emergency situations.

While this position was agreed by some of the best minds in the industry, taking in both crane owners and manufacturers, 

when the FEM brought it to the EU for a proposed revision to EN13000:2010, it was rejected. Now, through ESTA and the 

FEM, owners and operators of post-EN13000:2010 cranes are being surveyed, to fi nd out if they feel cranes built to the new 

standard are safer. The results will be used in a new approach to the EU.

You can download the survey at www.ESTA-eu.org.  Take the time to consider the effect the new standard has on the 

safety of your crane operations.  By taking part in this survey, you won’t just be helping regulators understand the effects 

of the revision to EN13000, you’ll be playing an important part in efforts to harmonise standards and allow a healthy 

transatlantic trade in used cranes.

Will North, Editor

EDITOR’S VIEW:

Making a Difference

The following is an Editor’s View and an article featuring Rob Weiss of A J McNulty & Co, a longtime STA member.

As Featured In
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For his two days jobs, Rob Weiss is vice president of Cranes, Inc. a crane hire company, and of steel erectors A J McNulty & Co. 
A J McNulty is the older of the two companies, established in 1925 by the eponymous Mr. McNulty and Weiss’s grandfather, 
Paul Weiss. Seeing the demand for cranes in their work as steel erectors, the two men set up their own hire fi rm. Paul Weiss 
took over running the business in the 1950s. His son, Lawrence, took [over] in the 1970s, and still works for both companies. 
Rob joined in 1992.

Weiss’s work in the industry doesn’t end with his role in these businesses. He was one of the group of experts that helped draw 
up US federal regulator OSHA’s new crane rule. In New York, he has been a key advocate for the industry as local legislators 
push for tough local crane laws. Internationally, he has helped bridge the gap between EU and US approaches to crane safety, 
forming a working group based on disagreement over the new EU mobile standard EN 13000.

That last role came about by accident, Weiss explains: “I have a very close relationship with Liebherr, having pioneered a 
number of their models in the United States. We send our mechanics over to Ehingen every year for training, and I go too. It’s 
not that I’m going to be in the yard pulling wrenches with them, but when they come to me and say they need a new part, I 
like to know what they are talking about. So I go and do the same training programs.

“I was there in December 2007, and one of Liebherr’s sales team pulled me aside, and said changes to the LMI were coming, that 
there would be no override key and that the speed of operational functions would be reduced to 15% in override situations. 

“At the next meeting of the SC&RA Crane and Rigging Group Governing Committee, in January 2008 in Maui, they asked if 
anyone had any new business. I raised my hand and said, ‘I assume you all know about these changes to the LMI, about the 
override key?’ They all looked at me like I had three heads. There were manufacturers there, as well as all the major U.S rental 
companies, and no one knew. We decided to start a working group, and as I’d raised the issue, I was chosen to head it. 

“The feeling here, amongst owners and operators, is that if you can’t have full speed during override, it is a safety disaster.”

Arguments over approaches to safety have had a more immediate [effect] in Weiss’s local market. “New York City has a very 
interesting set of crane rules.” Weiss says, “NYC had crane regulations in the late 1960s, even before OSHA was founded [in 
1971].”

“People would build cranes, and derricks in particular, in their backyard. So, the city made a requirement that every crane 
model entering New York had to be prototyped. That meant drawing up a plan of the crane and passing it to an independent 
engineer, who was required to review and approve the engineering and submit it to the City for their approval.

“That worked well into the 1980s and 1990s. Every crane in the city would carry a single plate with the load chart used for 
the approval. The problem came with the introduction of all terrain cranes, with multiple outrigger positions and boom and 
counterweight confi gurations, generations thousands of pages of load charts. These ultra-sophisticated cranes are designed 
by engineering teams of 30 or 40 people, using computer-aided design. Now, the engineer’s offi ce in New York (generally 
Howard Shapiro & Associates) has to review the work of all those engineers. It is a daunting task.”

For companies like Cranes, Inc., those rules make it hard to innovate, Weiss says: “I have had a brand new Liebherr LTM 1350-
6.1 since August, and it is just sitting in the yard looking pretty while it waits for City approval.” For companies wanting to 
enter the market in New York, the prototype rules, licensing requirements, and the need to employ ops and oilers from IUOE 
Locals 14 and 15, mean it rarely makes sense to bring in a crane from outside the city.

Getting
Involved

continued on page 25

As Featured In

As well as helping run his family’s two businesses, Rob Weiss has taken a leading role in developing crane standards, both in 
the US and around the world. He spoke to Will North.
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Jordan Panel Systems Corp. was recently interviewed in the October 25, 2010 issue of Newsday on the impact of the 
economic recession on their business. President John A. Finamore, Sr. commented that the company was fortunate to win 
an approximately $16 million contract from the Energy Department to install a metal roof, metal wall and glass systems 
on Brookhaven National Lab’s National Syncrotron Light Source II. This massive x-ray machine will be the world’s brightest 
light and used for research on objects as small as one-billionth of a meter. 

Finamore noted that construction projects have been exceptionally scarce on Long Island and looks for a turnaround in 
2012. Thanks to the BNL project, Jordan Panel was able to bring on 25 more employees, 
which is an incredible achievement in this economy. 

For more information on Jordan Panel Systems Corp., visit www.jordanpanel.com.

Jordan Panel Systems Corp. Featured 

in Newsday: Speaks Up On the

Current Economy 

Welcome New Members:
Paul G. Ryan

Tri State Lien, Inc.

11 Martine Avenue

White Plains, NY 10606

TEL: 877-543-6488

FAX: 914-686-4493

 

Cliff Blaker

Miller Blaker, Inc.

620 East 132 Street

Bronx, NY 10454

TEL: 718-665-0500

FAX: 718-665-0524

Now, New York City, prompted by two serious accidents, is pushing for a new, more stringent, set of regulations. The Steel 
Institute of New York, representing the city’s steel erectors, has gone to court to try to block the new rules, using the same 
arguments (and legal team) that overturned similar regulations in Miami Dade.

Weiss says, “The Steel Institute of New York case against New York City’s crane rules raises the issue of whether Federal law 
supersedes and pre-empts municipal regulations covering the same subject matter. The original legislation that created OSHA 
said that states could establish their own worker safety rules, such as crane regulations, if they adopted a federally approved 
State Plan. The question raised in the SINY case is whether municipalities can circumvent and bypass the requirements imposed 
by Congress upon the states. The preamble to the new OSHA cranes and derricks rule, says it is perfectly possible for cities and 
local municipalities (not states) to write their own crane rules in building codes, as long as they don’t confl ict with the OSHA 
rule.

“SINY has asked for time to study the new standard. When Congress established OSHA, it said that if there is a worker safety 
issue, it should be covered federally.

“If you follow the logic of OSHA’s preamble to the crane rule, and every municipality of 500 people writes its own rules, how 
are you going to manage that?”

Getting Involved
continued from page 23
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Effective tax planning requires activities all year long.  The following year-end legal tips will assist you in developing a strong plan for 2011.

1. SURETIES/RESERVES: Many STA members have claims and/or litigation pending against sureties and insurance companies (collectively “sureties”) and the 
end of the year is an excellent time to attempt to resolve these issues. All surety cases have a “reserve” or funds set aside that are reported at year-end to the 
surety committee. The surety committee, comprised of the surety decision makers, is required to investigate the merits of their principals’ defenses.

The reserve report is important because a reduction in reserves increases funds available for the surety. If the claim attorney can achieve a settlement that 
is less than the reserve, then the additional funds can be returned to the surety.  This can be particularly advantageous at year-end for fi nancial reporting 
purposes.  In many cases, it may be more cost effective for the surety to provide incentives to the claim attorney when the positive settlements are achieved.  
The benefi t of cleaning up the reserve and returning the monies back to the surety may be well worth it.  

2. DESIGN/BUILD: Subcontractors are often asked to make suggestions on how they can save time or money on a Project. Ask the same of your attorney by 
requesting a list of how he or she can design a cost-effective roadmap for your case. With your input, practical solutions may be found.

3. QUARTERLY REPORTS FOR PERIODIC PLANNING: Just as subcontractors are often asked to perform an “extra/change order” for free, ask your attorney for 
a complimentary periodic plan on your matters. KDVG has found that our clients prefer bulleted, periodic status reports over receiving copies of documents 
and applicable correspondence as it provides a succinct summary of the status, as well as forward looking recommendations.

4. ACCOUNT RECEIVABLES: Given the potentially expiring tax cuts, ask your attorney if there is a possible quick, but appropriate, resolution to a pending 
matter. A smart adversary will not view this as a sign of weakness, but will recognize the economic and tax benefi ts to both sides. And, if agreement can’t be 
met, then there is always an option to litigate. KDVG believes that being a “deal maker” and not a “deal breaker” is a good business practice all year long.

5. SUBMISSION TO VOLUNTARY ARBITRATION: Binding arbitration can often be less costly and effi cient to litigation. Many contracts provide for arbitration, 
or another forum for dispute resolution such as the State or Federal Court. Surety bonds also often contain a provision as to the forum where disputes can 
be resolved. Additionally, the parties to a dispute can also submit a dispute to voluntary binding arbitration at any stage of the case. Written approval (in 
the form for an Order) from the Court is required, but typically the Court welcomes and encourages “opting” out of the Court system. The parties can report 
progress to the Court for monitoring purposes.

6. LABOR ISSUES: KDVG labor attorney Jeffery Meyer suggests the following:

Recent decisions from the newly constituted National Labor Relations Board provide insight into how its pro-labor composition will affect the panel’s future 
decisions and its prior rulings, including construction labor issues such as hand billing, bannering and the use of infl atable rats. In United Brotherhood of 
Carpenters & Joiners of America, Local 1506, a Board majority found that the National Labor Relations Act’s secondary boycott provisions do not prohibit the 
“peaceful stationary display of a banner.” In the Carpenters case, the union displayed a 16-foot-long banner in front of two medical centers and a restaurant 
where construction work was being performed by non-union subcontractors. The banner, as well as fl iers distributed by the union, explained that its dispute 
was with the non-union construction companies but also blamed the employer for undermining area labor standards by using nonunion labor. According to 
the Board’s pro-union majority, stationary bannering is a lawful exercise under the Act. The Board’s decision distinguishes bannering from unlawful picketing, 
which creates a confrontation through the carrying of picket signs and marching picketers in front of a worksite. On the other hand, bannering was found 
to be more like hand billing, which the Supreme Court has previously found to be lawful, as a non-confrontational expression of free speech. Based on the 
Board’s current composition, it is our opinion that the Board may overturn its prior decisions and reject future employer challenges to the use of infl atable rats 
and union “funeral processions” as such conduct may now constitute constitutionally protected free speech.

7. EMPLOYMENT ISSUES: Keith Gutstein, Co-Chair of KDVG’s Labor and Employment practice, offers the following tips:

As companies compile and evaluate their year-end fi nancial data, employers may be analyzing whether workforce layoffs are necessary to help reduce 
expenses and improve overall profi tability. At the same time, employers may also be considering awarding discretionary year-end bonuses for their staff. 
Employers should be aware that if an employee is being considered for a layoff, and is also deserving of a discretionary year-end bonus, the employer may 
want to link the distribution of the discretionary year-end bonus with the receipt of a general release from an employee.  This is because the receipt of 
valid consideration (i.e. payment of money) must support a general release executed by the employee. The employer should also be aware that if multiple 
employees are subject to a layoff, additional procedural requirements may be necessary if they are being asked to sign a release.  

It is also important to review your company’s employee handbook, workplace policies, and job descriptions in order to ensure that they remain compliant 
with federal, state and local laws that may have changed during the year. Recent changes to New York State Law regarding permitting bereavement leave 
for domestic partners, as well as developments involving an employer’s ability to discipline employees for posting on social websites, are just some examples 
of recent developments that require the employer’s attention. A current and comprehensive employee handbook that outlines your fi rm’s policies and 
procedures is one of the best tools in warding off and defending employee claims.  Having a good set of legal documents, customized to your business needs, 
is a wise investment.

For more information on any of the tips provided, contact Gary Wirth at (516) 681-1100 or gwirth@kdvglaw.com. KDVG extends a courtesy consultation to STA 
members and/or prospective members. Please visit us at www.kdvglaw.com.

The materials contained in this article are for informational purposes only and not for the purpose of providing legal advice. For advice about a particular 
problem or situation, please contact an attorney of your choice.

Year-End Legal Tips and 

Strategies for A Better 2011

BY GARY WIRTH, PARTNER, KAUFMAN DOLOWICH VOLUCK & GONZO, LLP AND STA BOARD MEMBER
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CONTACT

Henry L. Goldberg
Managing Partner
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Board of Directors: 

JOSEPH AZARA
C.D.E. Air Conditioning

MICHAEL D. CHAFETZ
MDC Construction Management, Inc.

DAN DEVITA
Penava Mechanical

JOHN DIERKS
Dierks Heating Company, Inc.

ANDREW DRAZIC
ATJ Electric Corp. Inc.

JOHN A. FINAMORE
Jordan Panel Systems

BRENT FLEISHER
EnviroNet Systems, LLC

CRAIG GILSTON
Gilston Electrical Contracting

DAVID HARRON
A/C Electric
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Commercial Electrical Contractors

MITCHELL MERDINGER
C.D.E. Air Conditioning

RAQUEL NUNEZ
Nunez Electric, Inc.

JOHN RAPAPORT
Component Assembly Systems, Inc.

RANDY RIFELLI
United Iron, Inc.

Subcontractors News
1430 Broadway - Suite 1600
New York, NY 10018

T: 212.398.6220
F: 212.398.6224

e-mail: subcontractorstrade@verizon.net
website: www.stanyc.com
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W. Scott Rives, President
Jerry Liss, Vice President
Robert Ansbro, Vice President
Robert Weiss, Treasurer
Peter Cafi ero, Secretary
Ron Berger, Executive Director
Henry Goldberg, Legal Counsel

Upcoming Events 

Executive Committee Meeting
Thursday, December 2, 2010 – 8:00AM 

Board of Directors Meeting
Tuesday, December 7, 2010 – 5:30PM

General Membership Meeting 
Wednesday, January 26, 2011 

Active Past Presidents

Robert Samela
Fred Levinson
Arthur Rubinstein
Lawrence Roman
Gary Segal (Honorary)
Larry Weiss
Gregory S. Fricke, Jr. 
Alan Nathanson (Honorary)
Ronald S. Berger

OTHER OFFICES:
MANHATTAN, WESTCH-

GRASSI & CO.
CPAs & SUCCESS CONSULTANTSTM

WWW.GRASSICPAS.COM 

HEADQUARTERS:
JERICHO
516-256-3500 

OTHER OFFICES:
MANHATTAN AND 
NORTH CAROLINA

AN INDEPENDENT MEMBER FIRM OF MOORE STEPHENS INTERNATIONAL LIMITED 
WITH OFFICES IN PRINCIPAL CITIES WORLDWIDE

A C C O U N TA B I L I T Y

Accountability...Grassi & Co.

GRASSI & CO - CPA’S & SUCCESS CONSULTANTS

"It is not only what we do, 
but also what we do not do, 
for which we are accountable."

MOLIERE
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