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P R E S I D E N T ’ S  M E S S A G E

As we approach the end of 2010 we reflect on the past year and all that came to pass.  

The year 2010 was assuredly difficult economically for our industry and for many of 

our members’ businesses.  Nevertheless, there were moments of encouragement to 

draw upon and rely on as we enter 2011.  For instance, the STA continued to grow its 

membership by more than 20% during the past calendar year, demonstrating that 

strength can be found in numbers and that being connected to others can provide 

support and opportunities during difficult times.  

The STA was very active in helping and supporting our members during the past 

year and is committed to continuing to provide assistance wherever we can.  We 

all know and expect that 2011 will continue to be challenging, but by working 

together through the STA we hope to make next year better for our industry and 

more economically profitable for our members.  

On behalf of the entire STA, I want to offer you and your family best wishes for a 

Happy Holiday and a Prosperous New Year.  May this season be filled with health 

and happiness for you and your loved ones.

Scott Rives

President

G R A S S I  C O N S T R U C T I O N  N I C H E  P R A C T I C E
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Behind the scenes of every successful large scale construction project is a carefully  

orchestrated risk transfer system between the various parties (owner, general contractors/

construction managers, trade contractors, suppliers, and others). Commercial general liability 

(“GCL”) insurance is a key component of risk transfer, and one of the most significant  

aspects of CGL coverage for construction project risk is “additional insured” (“AI”) coverage.  

AI refers to the common situation whereby the policyholder who purchased the insurance for 

itself (the “first named insured”) makes other parties “additional insureds” on its policy.

Construction contracts typically require the party providing the service (the “downstream 

party”) to provide AI coverage, with specified limits, to the party receiving the service (the 

“upstream party”). The well written contract requires the AI coverage to be provided on a 

“primary and non-contributory basis,” meaning that the AI coverage should be primary to  

any insurance maintained by the upstream party.

The business reality, however, is that many contractors cannot purchase the limits required 

by the upstream party on a primary basis.  Downstream parties therefore often satisfy their 

contractual procurement limits through a combination of primary and excess insurance, 

typically through making the upstream party an AI on the downstream party’s existing CGL 

policies1. It is quite common for insurance certificates furnished to the upstream party to 

indicate a primary and an excess policy, even though the trade contract said nothing about 

excess insurance.  In this scenario, effective risk transfer depends on the downstream party’s 

excess insurance following the requirements of the trade contract, and paying before any 

other insurance available to the additional insured (referred to as “vertical exhaustion”).

Recently, when faced with AI claims, many excess carriers have refused to follow the priority of coverage specified in their 

named insured’s trade contracts, and instead have asserted a position known as “horizontal exhaustion.”  The term refers 

to a priority of insurance position whereby all primary policies available to an insured must exhaust before an excess policy 

is triggered.  The coverage grants of many umbrella/excess policies state that the policy limits attach upon the exhaustion 

of “underlying insurance” or a “retained limit”, which are often defined to include specific primary policies and “any other 

insurance available to the insured” or words to that effect.  This means that the upstream party’s own primary insurance 

will be asked to pay before the downstream party’s excess policy on which the upstream party is an AI.  This result throws a 

significant wrench in the carefully orchestrated construction risk transfer system and may even jeopardize the profitability 

of a project for one or more parties.  In this situation, several observations can be gleaned.

continued on page 16

Horizontal Exhaustion: 
A Wrench in the Works of the Carefully  
Orchestrated Risk Transfer System

BY Jeremiah m. Welch, of counsel & JeffreY J. Vita, founding partner, saxe doernBerger & Vita, p.c.

Jeffrey J. Vita, Founding Partner, 
Saxe Doernberger & Vita, P.C.

Jeremiah M. Welch, Of Counsel, 
Saxe Doernberger & Vita, P.C.

1.  This is routinely accomplished through a broad form additional insured endorsement which simply acknowledges additional insured status to any 

party the named insured has agreed to make an additional insured via written contract. 
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 It is a fundamental principle of 
public contract law that a contract shall be 
awarded “to the lowest responsible bidder.”  
However, this mandate is not absolute.  
Aside from the responsiveness of the bid 
and the responsibility of the bidder which 
can affect the acceptability of an individual 
bid, public bidding statutes authorize the 
rejection of all bids only when it is in the 
“public interest.”  Exactly what are the 
boundaries of the “public interest” in this 
context is a matter for case by case analysis.

 Many in the industry believe that 
public owners’ right to throw out all bids, 
in effect to declare a “do over,” is virtually 
unlimited. However, New York’s highest 
court has set out limits on the right to reject 
all bids. The Court has held that owners 
cannot exercise their right to reject all bids 
“arbitrarily or for the purpose of thwarting 
the public benefit intended to be served 
by the competitive bidding process.” The 
“public benefit” contemplated by the 
competitive bidding laws is to obtain the 
best possible work at the best possible price.  
In order to allege that the public benefit test 
has been violated, a protesting contractor 
needs to show “actual impropriety or unfair 
dealing,” such as found in the oft-cited bad 
acts categories of “favoritism, improvidence, 
extravagance, fraud or corruption.”  Such a 
showing would allow a court to overturn a 
public owner’s decision to reject all bids.

 This is not to suggest that this 
would be easy.  In one reported case, the 
contractor was one of three bidders on an 
MTA project.  It was determined that he 
was the lowest responsible bidder, with a 
bid that fell in the original estimated cost 
range of $120 to $140 million. However, 
after the bidding, the MTA entered into 
separate negotiations with each bidder with 
the goal of seeking cost concessions.  When 
the cost concessions were not to the MTA’s 
liking, the MTA opted to reject all the bids, 

and re-advertise the project with a revised 
estimated cost range of $100 to $120 million.  
The contractor brought a proceeding to 
annul the decision of the MTA to reject all 
bids.

 The Court held that, at worst, there 
was the mere appearance of impropriety in 
this case and that the contractor had failed 
to show any actual impropriety.  According 
to the Court, the MTA acted reasonably in 
deciding to reject all bids in order to seek 
a lower price.  Significant to the Court was 
that the rationale offered by the MTA—
it could save money in a new round of 
bidding—was itself consistent with the 
public bidding laws.  This made it clearly in 
the “public interest” to reject all the bids 
and seek a lower price.

 Intermediate appellate court cases 
also demonstrate the challenge to be met in 
seeking to overturn a public owner’s decision 
to reject all bids.  In one such case, the state 
was seeking bids on a contract to supply 
dry ice to various locations throughout the 
state.  The low bidder won all of the sites 
in the Buffalo and Syracuse area.  However, 
the state determined that the low bidder 
did not have the requisite facilities in the 
areas to meet the service requirements of 
the contract.  Accordingly, the state rejected 
all bids and re-advertised for new bids, 
this time including a requirement that the 
bidder have a local site within 75 miles of 
the state facility to be serviced. The Court 
upheld the State’s right to reject all bids 
due to the initial low bidder’s inability to 
perform the contract, and the desire to 
insert the local facilities requirement to 
prevent such a situation from occurring the 
second time around.

 In another case, the contractor 
was the low bidder on a project to perform 
computer-related electrical work for the 
New York State Department of Social 

Services (DOS). After the bidding, the DOS 
asked the contractor for certain extra 
information. Shortly thereafter, the DOS 
rejected all bids, claiming that the post-
bid requests for extra information from 
the contractor were improper under the 
bidding laws.  The contractor alleged that 
the real reason for the rejection of all bids 
was improper union pressure.  However, the 
Court held that this “conclusory allegation,” 
alone, was not enough for the Court to 
overturn the decision of the state agency.

G&C Commentary

 Despite the prevailing belief of 
many in the industry, an owner does not 
have carte blanche authority to reject 
all bids and restart the bidding process.  
When confronted with actual proof of 
governmental “favoritism, improvidence, 
extravagance or corruption,” a contractor 
that is a low bidder should promptly 
consider whether to lodge a bid protest to 
preserve its rights and obtain the project.  

 A contractor must also provide 
actual evidence of impropriety.  Simply 
alleging fraud or favoritism is not enough. 
However, where a contractor has clear 
proof that an agency’s decision was 
influenced by improper motives or has the 
consequence of thwarting the benefits of 
the competitive bidding laws, a contractor 
can successfully challenge a public 
owner’s decision to throw out all bids. 
 
Frank Molfetta, a law clerk with the firm, 
contributed to this article.

by HENRy L. GOLDbERG, MANAGING PARTNER, GOLDbERG AND CONNOLLy AND STA LEGAL COUNSEL

L E G A L  L O G

Limitations on an Owner’s 
Right to Reject All bids

Mr. Goldberg is Managing Partner to 

the law firm of Goldberg & Connolly.  He 

may be reached at (516) 764-2800 or at 

hlgoldberg@goldbergconnolly.com.
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How much simpler can it get?

You need to know how a particular general contractor or an agency conducts business; to decide whether you wish to  

do business with them.  

 

Where can you get this information?

One place,

The Business Practice Interchange, or BPI for short, is a referral service exclusive to STA members wherein members exchange 

information with fellow members regarding payment practices and job conduct of general contractors, construction 

managers, developers, builders or agencies.

 

How does it work?

Before dealing with a contractor or agency, a member calls the STA for information on that particular company.  We check 

our BPI listing and give the inquiring member the name and telephone number of three or five members listed as having 

done business with the contractor or agency.  The member seeking the information then contacts the person in charge  

of that company for one-on-one discussion concerning their experience dealing with that contractor or agency.

business Practice Interchange

BY roBert ansBro, president, neW York roofing companY

continued on page 22
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Textura Corporation has graciously offered its services pro bono to help the 40 members of the STA that are 

MWBE subcontractors to prepare their pre-qualification forms to bid on the highly coveted New York City 

Police Academy project through the New York City Department of Design & Construction.  

Textura Corporation is an online collaboration platform for the construction industry. From pre-qualification 

to payment, Textura’s solutions leverage electronic signatures and online workflow to help its clients save 

time, save money and reduce risk.  Textura’s online data management system helps general contractors and 

subcontractors speed up the pre-qualification process by allowing subcontractors to enter their information 

into standardized databases which can then produce tailored pre-qualification forms that provide specific 

information required by individual general contractors.

Thanks to Textura, STA-member MWBE firms will be able to use Textura’s online database software to provide 

information that Turner Construction Company (construction manager) requires on its pre-qualification  

forms.  Textura will also provide these MWBE firms with personal assistance in using Textura’s online software.  

This assistance will hopefully provide these MWBE firms with an advantage in bidding for the highly desired 

work on the New York City Police Academy project.  Once the MWBE firms complete their materials with 

Textura’s help, Textura’s software can generate completed pre-qualification forms for submission to the 

appropriate channels at NYC Small Business Services, Turner Construction Company, and the New York City 

Department of Design and Construction.  

“We are so thrilled to provide this assistance to the STA, the premier subcontractor association in the New 

York City area,” said Herb Brownett, Senior Vice President of Textura Corporation.  “We also welcome the 

opportunity to help these MWBE firms in making sure that their pre-qualification forms are of the highest 

caliber. The ultimate reward for Textura would be the news that one of the MWBE companies whose  

pre-qualification forms we help prepare gets a coveted work contract on this project for the New York City 

Police Academy.”

The STA is pleased that it can forge this connection between Textura and its MWBE members who benefit  

from the help that Textura will provide.  The STA thanks Textura for offering its services and support to its 

MWBE member firms. 

Textura Corporation Offers Its 

Services to STA’s MWbE Members

BY ron Berger, executiVe director, sta
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I recently had occasion to be involved in an arbitration wherein I represented a subcontractor performing tieback work for a large 
New Jersey general contractor on a project in the Bronx.  Although, generally speaking, many breach of contract actions involve “run 
of the mill” issues, this particular dispute involved the novel issue of the subcontractor having been terminated twice by the general 
contractor relative to its performance on the project.  

As a very brief history, the excavation contractor was hired to perform tieback work and experienced initial difficulties in performing 
the work due to incorrect soil information having been provided during the pre-bid phase.  While the contractor took every step 
available and moved as quickly as possible to obtain necessary equipment to effectively perform the work, there was a certain lag 
time that occurred.  Unbeknownst to the excavation subcontractor, the general contractor was considering self performing the work.  
Upon returning to the project site to complete its operations approximately 5 days later, the excavation subcontractor arrived to find 
that the general contractor had obtained its own piece of equipment to perform the work on the project.  Shortly thereafter, the 
general contractor elected to terminate the subcontract for convenience.  

Upon receipt of the Termination for Convenience, the parties began negotiation for closeout of the subcontract.  However, as with 
many closeouts, there were issues relative to backcharges and final contract amount adjustments.  This case was no different, in that 
the general contractor had asserted certain backcharges and was demanding that all information relative to the engineering for this 
work be provided prior to any payment being tendered.  When the subcontractor refused to provide the engineering information 
without an agreement by the general contractor to provide the backcharge information, the general contractor issued a Termination 
for Cause based upon the subcontractor’s failure to provide requested engineering information. 

In examining this dual termination, I came upon a decision in Supreme Court, Kings County, dated September 10, 2010, approximately 
15 days prior to my looking into this seemingly novel issue.  In the matter of 400 15th Street LLC v. Promo-Pro Ltd., the court 
examined a very similar case in which an owner had elected to terminate a contractor for convenience, and thereafter converted the 
Termination for Convenience into a Termination for Cause.  The court specifically noted that in its Termination for Convenience, the 
owner had reserved the ability to convert the Termination for Convenience into a Termination for Cause upon further investigation 
into asserted issues of non-payment of suppliers, failure to perform work in accordance with plans and specifications and failure to 
perform work with due care.  In issuing its Termination for Cause approximately 30 days later, the owner notified the contractor of its 
election to convert the Termination for Convenience to a Termination for Cause and provided the contractor with the contractually 
required 7 days written notice to cure pursuant to Section 14.2.2 of the General Conditions.

In examining whether a Termination for Convenience subsequently changed into Termination for Cause was valid, the court examined 
the case of Millgard Corp. v. E.E. Cruz/NAB/Frontier-Kemper, JV (2003 WL 22801519, 5 (SDNY 2003).  The court noted that in Millgard 
the general contractor was not bound by its initial rationale for termination of the  subcontractor,  provided (1) it was not acting in 
bad faith, and (2) the subcontractor did not change its position in reliance upon the initial reason given for termination.  The court in 
400 15th Street, LLC, noted that once the owner had made its determination that the termination should have been for cause, they 
fully complied with the notice requirements contained within the subcontract, and found that the owner had met the standards set 
forth in Millgard Corp., and as such was not barred from converting its Termination for Convenience into a Termination for Cause.

In the arbitration in which I was involved, what ultimately saved the subcontractor was the language of the Termination for 
Convenience, which provided that upon Termination for Convenience the general contractor was only entitled to “Work” which 
it had paid for at the time of the Termination for Convenience.  Having made demand for immediate turnover of documentation 
for which it had yet to compensate the subcontractor, it was determined that the general contractor had violated the terms of the 
subcontract.  Further, during the course of discovery in the arbitration, it became evident that the general contractor had undertaken 
to obtain the engineering information necessary for continuation of its performance prior to issuing its Termination for Cause, 
thereby acting in bad faith.

In view of the foregoing, should you be offered a Termination for Convenience, it would be prudent to negotiate the language of the 
Termination for Convenience to delete reservation of rights language to protect against the possibility of conversion of a Termination 
for Convenience to a Termination for Cause.

BY paul rYan, partner, WelBY, BradY & greenBlatt, llp

A Tale of Two Terminations
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Unemployment Checks 
Handed Out For this?

Isn’t It Time We Put People 
Back To Work?
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The New Standard Of Construction

Lets Get The Job Done .
 The ONLY THING Republicans and Democrats 
can all agree upon is we MUST put people back 
to work!
 The 750 billion dollar “Stimulus Plan” didn’t 
accomplish its intended purpose because most of 
the money went to plug State deficits, instead of 
funding much needed shovel ready projects.
 We now ask that the next “Stimulus” be 
administered in a manner that will guarantee 
that it goes directly to infrastructure projects. 

         lThis is not a giveaway. 
         lThis is not throwing money out 
                   of a helicopter. 
         lThis is not giving people “Entitlements”. 
         lTHIS IS BUILDING AMERICA BY PUTTING 
                   UNEMPLOYED AMERICANS BACK 
                   TO PRODUCTIVE WORK! 
 
 We are trading one asset class, CASH, for 
a more tangible asset, INFRASTRUCTURE. This will 
make America Competitive once again with 
other parts of the world while creating REAL JOBS 
with REAL BENEFITS to ALL AMERICANS.



STA Subcontractors News12

The Role of a Certified Energy 
Manager in the 
Construction Industry

BY John trial, Vice president, independent temperature controls

In the beginning of this year I was fortunate enough to be given the opportunity to join a study group and take the exam to become a 

Certified Energy Manger C.E.M. At the time, like many of us, I was so caught up in my daily tasks between my intense work schedule and 

family life that I was skeptical to take on such a large venture.

To tell you the truth, I did not know what a CEM was nor how important the role is, but as I investigated more, I was intrigued by not only 

the role of a CEM but how important a CEM is to our industry.

In order to be eligible you have to meet one of the following criteria:

1. Four-Year Engineering or Architecture degree or P.E. or R.A. with at least three years of experience in energy engineering/management

2. A Four-Year Business or related degree with at least five years of experience in energy engineering/management

3. A Two-Year Technical Degree with eight years of experience in energy engineering/management

4. Ten years or more verified experience in energy engineering/management

Luckily for me I have been working for 18 years in the temperature control industry, and so, had enough tenure to become eligible to take 

the test. Needless to say I took the study course and began to prepare for the exam which focused on the following topics:

1.    Codes and Standards

2.    Energy Accounting and Economics

3.    Energy Audits and Instrumentation

4.    Electrical Systems

5.    HVAC Systems

6.    Motors & Drives

7.    Industrial Systems

8.    Building Envelope

9.    Cogeneration & CHP Systems

10.  Energy Procurement

11.  Building Automation and Control Systems

12.  Green Buildings, LEED and Energy Star

13.  Thermal Energy Storage Systems
continued on page 19
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Let’s talk 
construction,
expert to 
expert.
Let’s talk about what J.H. Cohn brings to your 

business. A team of audit, tax and consulting 

experts dedicated to the construction industry. 

Partners that deliver insights to help fortify 

working capital, minimize tax burdens and improve 

profitability. The reputation and long-standing 

relationships to strengthen your banking and surety 

programs. Personal attention. Customized solutions. 

Over 60 years of construction industry expertise. 

If that’s what you’re looking for in an accounting 

fi rm, talk to J.H. Cohn.

Jack Callahan and Steve Harrison, Co-Directors, 
Construction Practice, J.H. Cohn, 
and Joe Torre, Manager

W e  t u r n  e x p e r t i s e  i n t o  r e s u l t s .

Cal l  877.704.3500 or  v is i t  jhcohn.com  
New York  New Jersey  Connecticut  California
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Strengthen the Building Blocks  
of Your Construction Business

The construction business demands the experience and sophistication 
of attorneys who understand any and all related legal matters. 

Kaufman Dolowich Voluck & Gonzo LLP are experienced at bringing clarity, insight, 
and confidence to your legal matters—combining smart business sense, diplomatic 
patience, and when necessary, aggressive advocacy.

Whether you are performing work on public or private construction projects—when 
you are looking for the best insight and knowledge for your construction, employment, 
or commercial legal matters, contact KDVG at (516) 681-1100 or www.kdvglaw.com.

Passion for Practicality

Andrew L. Richards, Esq.
Partner

Gary Y. Wirth, Esq.
Partner

Robert Mark Wasko, Esq.
Of Counsel Matthew J. Minero, Esq.

Associate
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First, horizontal exhaustion exposes the downstream party to a suit for breach of contract for failing to procure the required 

insurance (a claim for which the downstream party is typically not insured).  Second, horizontal exhaustion encourages a 

suit against the downstream party for contractual indemnity.  Third, any subsequent insurance coverage dispute may result 

in the upstream party exercising a contractual payment holdback right.  (These situations are especially worrisome because 

the downstream party is forced to sue to recover its money from the upstream party holding the money; a pursuit which 

insurance typically does not cover, as opposed to defending a claim brought by the upstream party, where defense costs 

may be covered.)

There are also significant reasons why an upstream party should prefer AI coverage to contractual indemnity damages.  

First, AI coverage provides for the defense and indemnification of the upstream party for its own negligence,  

whereas applicable state law may prevent the upstream party from recovering damages due to its own negligence 

via contractual indemnity.  (See e.g., N.Y. Gen. Oblig. Law § 5-322.1.)  Second, defense as an AI is paid separately from  

indemnity limits, whereas defense costs recovered as damages via insured contract coverage deplete indemnity limits.   

This translates to fewer insurance indemnity dollars available for a given loss, which can be particularly concerning  

for larger claims.

Courts in several major construction venues have upheld horizontal exhaustion, primarily because, in the  

application of traditional contract interpretation rules to insurance policies, courts find no language in the excess  

policy stating that it should respond differently based on a promise made in a trade contract.  (See e.g., Bovis v.  

Great Amer. Ins. Co., 855 N.Y.S.2d 459 (App. Div. 1st Dept. 2008); Reliance National v. General Star Indemnity, 

72 Cal.App.4th 1063 (1999); Kajima Construction Services, Inc. and Tokio Marine and Fire Ins. Co., 368 Ill. 

App.3d 665 (Ill. App. 1st Dist. 2006).)  In the eyes of certain judges, the insurance policy is a contract between the  

insurer and the insured only; the upstream AI is not included and therefore not considered. Thus, while a trade  

contract may clearly state that the excess policy should respond before the upstream AI’s own coverage, the trade  

contract does not bind the insurer who was not a party to it.  

Just as the courts of several influential jurisdictions have agreed with excess insurers in applying the horizontal  

exhaustion principle, they have arguably also identified an alternate path to address the concerns identified:  

modification of the excess policies to provide that the coverage afforded to an AI is primary and non-contributory  

where required by contract.  Ensuring that the modern construction project risk transfer system functions as the  

parties intend and is not defeated by horizontal exhaustion requires three steps: (1) careful contract drafting,  

(2) modification of upstream parties’ policies (primary and excess) to ensure that they are excess to AI coverage, and  

(3) modification of downstream parties’ excess policies to ensure that they respond before, and do not seek  

contribution from, any insurance maintained by an additional insured. 

All parties to the construction project - owners, construction managers, general contractors, and all tiers of trade  

contractors - should ensure that they understand the intended risk transfer scheme before beginning work.  In addition, 

contractors should make certain that their insurance coverage has been properly endorsed to function the way  

their contracts require.

Horizontal Exhaustion:  A Wrench in the Works of the Carefully 

Orchestrated Risk Transfer System
continued from page 3

continued on page 21
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14.  Lighting Systems

15.  Boiler and Steam Systems

16.  Maintenance & Commissioning

17.  Alternative Financing

I would come home after the study group and continue to study for several hours. On the day of the exam I woke up early and prepared 

my notes and had all of my formulas organized so I would not waste any time on the four hour open book examination. I passed the test 

and joined the ranks as the 15,358th Certified Energy Manger in the world.

So now that you know my story, let me tell you the role of being a CEM in the construction industry. As we all know there is a great 

demand for energy conservation, green building technology and sustainable design; even more so today since the implementations of Plan 

NYC and new energy codes by Mayor Bloomberg.

As a CEM you can help your clients make the right decision on what projects would benefit them the most based on calculated equations 

that look at both economical and practical analysis to decide if the payback period of the project is worth the outlay of capital. You can 

also perform an Energy Audit on a facility for a client so they can learn where to save money on wasted energy in areas such as lighting, 

insulation, HVAC systems, peak demand limiting on utility supplied electrical and steam.  

You can also educate your clients on the different options to finance various projects, such as direct capital, lease options, available tax 

incentives and even if the project could be eligible for a performance contract. 

As a CEM you will be certified to help your clients make the right decisions in this ever changing green environment. You may want to give 

serious consideration to have one of your key employees become a Certified Energy Manger.

The Role of a Certified Energy  Manager in the  Construction Industry
continued from page 12
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Horizontal Exhaustion:  A Wrench in the Works of the Carefully 

Orchestrated Risk Transfer System
continued from page 16
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Where else can you get such first hand information?

The STA is not interested in your comments or experience about anyone; only that you have had an experience with  

them- be it good or bad or indifferent.  The system is entirely dependent on your advising us whom you have done business 

with.  The process is a simple one.  You recently received the BPI form so please fill it out.  If you have misplaced your  

BPI form please call the STA office and we will be glad to send you a new BPI form.  Use the BPI once, and you stand a  

good chance of saving yourself thousands of dollars in legal fees.
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