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P R E S I D E N T ’ S  M E S S A G E

CONSTRUCTION LAWYERS
“ K N O W I N G T H E L A W - K N O W I N G T H E P E O P L E ”

The G & C Building
66 North Village Avenue
Rockville Centre •New York 11570
516.764.2800 • Fax 516.764.2827
www.goldbergconnolly.com

CONTACT

Henry L. Goldberg
Managing Partner
hlgoldberg@goldbergconnolly.com

There are a lot of problems out there, but it is not all doom and gloom.

There are banks with money to lend – I have spoken to at least four of 
them.  

There is a sound insurance market.

There are still some private developments going forward – both 
commercial and residential.

There are governmental agencies and authorities with work to do and 
money to spend.

The Economic Stimulus Package is becoming a reality and should make 
some additional money available.

Management and Labor continue to work toward a Master Project 
Labor Agreement structured to lower costs and hopefully allow some 
additional private projects to proceed.

With the current economic downturn as a catalyst, some of us are 
trimming the fat and tightening up our own operations.

These are all positive signs.  Let’s prepare for the “turn around.”

Sincerely,

Robert A. Samela, President

ADVERTISEMENT
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Don’t Be Excluded from Bidding on Infrastructure Projects

While many contractors may be aware of recently 
enacted Federal ethics regulations, contractors may 
not fully understand whether they are impacted, what 
actions must be taken to adhere to the regulations 
if they are impacted, and the penalties for non-
compliance. The regulations deserve greater scrutiny 
because in these challenging times, contractors can ill 
afford to be excluded from bidding on infrastructure 
projects.

In the wake of recent regional, national and 
international scandals, the government has moved to 
dramatically tighten ethics standards for contractors. 
These recent initiatives are designed to curtail fraud 
and abuse by contractors working on projects funded 
by the federal government. More than simply words in 
the Federal Register, these new guidelines will require 
many contractors to take quick action to remain in 
compliance. 

For many contractors, these changes could hardly come 
at a tougher time, as the global recession dampens 
business in many sectors. The Association of General 
Contractors reported in January that two-thirds of 
nonresidential construction companies plan layoffs 
in 2009. A potentially vital source of revenue for the 
industry this year is likely to come from the federal 
government. As of this writing, President Barack Obama 
was proposing an $800 billion economic stimulus 
package dominated by infrastructure spending and 
tax cuts.  Furthermore, on December 15, 2008, business 
and community leaders from across New York called 
for the state to pass a $12 billion New York State 
Stimulus package centered on new job creation and 
infrastructure improvements.  Companies that do not 
meet the standards laid out by the new regulations 
will be unable to bid on new federal projects, or may 
face suspension and debarment.

Two initiatives form the core of the new ethics 
regulations:

• The Federal Contractor Code of Business
Ethics and Conduct applies to all contracts awarded 
after December 12, 2008. This set of regulations 
requires, among other things, that government 
contractors conduct themselves with the highest 

degree of integrity and honesty. They must possess 
a written code of business ethics and conduct, and 
implement both an ethics and compliance training 
program and internal controls to ensure they quickly 
root out, punish and disclose misconduct. They must 
also conduct regular assessments and open a hotline 
for reporting abuses. The code pertains to contracts and 
subcontracts exceeding $5 million with a performance 
period of more than 120 days.

• The federal government recently published a new 
regulation that mandates all contractors on government 
work voluntarily disclose to the contracting agency’s 
attorney general any evidence of criminal behavior, 
violations of the Civil False Claims Act or instances 
of signifi cant overpayment related to a government 
contract. 

These guidelines place the onus for adhering to 
them squarely on the shoulders of the industry. For 
example, contractors will be responsible not only for 
all of the above programs and policies, but also for 
knowing during the bidding/procurement process if a 

continued on page  5

New Ethics Regulations May Apply to New York Contractors.
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particular contract constitutes federally funded work 
to which these rules apply. Prime contractors may 
also be required to verify that subcontractors have a 
compliance program. 

Even as contractors are saddled with these 
responsibilities for complying with these new standards, 
the regulations themselves are not completely clear. 
The federal Contractor Code of Business Ethics and 
Conduct, for example, does not spell out exactly what 
type of or how much ethics training a company must 
offer to employees. 

But one thing seems certain: many contractors are 
not set up to strategically assess their companies 
from an ethics and compliance standpoint, nor are 
they prepared to institute new policies, controls and 
training programs. Most will need to turn to external 
sources such as lawyers, accountants, and consultants 
to help guide them. 

With President Obama’s stimulus packages on the 
way, contractors must work quickly to make sure they 
are eligible for contracts receiving federal funding.
Tapping our decades of experience serving the 
construction industry through our 80-person 
Construction Industry Practice and the expertise of
our Corporate Governance Services practice, J.H. Cohn 
has identifi ed some of the necessary steps toward 
building a compliant ethics infrastructure inside a 
company. 

Start at the Top

Ethics standards are set at the top of any company, 
making it vital that a contractor’s leading executives 
fully subscribe to building an ethics infrastructure.  A 
company’s approach to ethics may be summed up in 
its mission statement, but compliance requires that 
executives endorse strong policies to back up their 
words. These policies include a written code of ethics 
that addresses confl icts of interest and a written 
code of conduct that explains how employees should 
perform ethically on a daily basis. Contractors should 
have in place a clear whistleblower policy for dealing 
with employees who report misconduct. Finally, a 
contractor should fi rmly establish oversight of the 
ethics process and create a method for identifying who 

in the company responds to fraud and how.

Determine the Status Quo

Ethical challenges occur when the values of the 
organization, the values of its employees and the 
perceived criteria for success in the company (formal 
or informal) are not aligned.  A contractor’s ethics 
infrastructure should align these areas by:

• Examining the ethics systems currently operating 
inside the company, especially informal ones, and 
identify how these systems drive behavior. For example, 
many contractors have historically infl ated claims, 
knowing that they will always settle for less. But under 
the new false claims provisions, this practice may cause 
legal diffi culties. Claims will have to be substantiated 
and defended, taking negotiations off the table.

• Assessing the company’s formal ethics and compliance 
systems, documenting what they do and how they 
do it. What checks and balances are in place to catch 
misconduct? Do employees feel comfortable reporting 
problems? Do any confl icts of interest exist?

• Analyzing the fi ndings to determine the defi ciencies 
that may exist in their ethics policies, procedures and 
processes.

• Formulating a plan of action for addressing 
defi ciencies.

Identify Fraud

As far as the Federal Contractor Code of Business 
Ethics and Conduct and false claims guidelines are 
concerned, nothing may be more important to 
contractor compliance than having a consistent system 
for identifying and acting upon fraud. This starts 
with conducting a fraud risk assessment to determine 
where a contractor is most vulnerable to trouble. This 
is generally a six-step process.

1. Evaluate fraud risk factors: Companies need to 
look for exposure at various levels of an organization, 
including different locations and in important 
procedures. They need to use organizational units from 
different disciplines to assess such factors as corporate 
culture, fi nancial situation and transactions.

continued on page  7

Don’t Be Excluded from Bidding on Infrastructure Projects
continued from page 3
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2. Identify possible fraud schemes: This involves 
brainstorming possible scenarios wherein fraud can 
take place, ranging from the use of phantom vendors 
to management’s inclination to override controls.

3. Prioritize risks: Once fraud risks are pinpointed, they 
should be prioritized based on the amount of damage 
they can cause in an organization. There are four 
criteria for prioritizing fraud risk: type, probability, 
materiality and pervasiveness.

4. Map risks to controls: Contractors should then 
connect each risk to any existing method for mitigating 
that risk. Where none exists, they must identity these 
gaps and work to bridge them.

5. Test key controls: Whatever checks are in place must 
be tested. These evaluations can range from observing 
fi rsthand how men and material move at a job site to 
checking how closely managers review documents such 
as payroll and expense reports.

6. Conduct management assessment of fraud risk 
assessment: This involves determining how seriously 
managers take these fraud risks, and how committed 
they are to making sure that the company reduces
its risk.

With such checks in place, contractors need to be 
prepared to deal with the problems they uncover. 
For that, they need a consistent fraud response that 
all parties can agree on. This policy should contain 
guidelines as to when and how to:

• Alert general counsel (in-house, independent)

• Gather evidence

• Determine a resolution

• Report and communicate the situation

• Document any and all details

To many mid-size contractors, these efforts may seem 
unneeded, onerous and unfathomable. Contractors will 
need to respond by adapting to the new requirements, 
implementing required programs, and moving on to 
the next project. Federal and state governments have 
thrown down the ethics and compliance gauntlet, 
but contractors can use this challenge to raise the bar 
on ethical decision-making. Then, when the global 
economy fi nally improves, those contractors who have 
in place strong, consistent ethics compliance programs 
may fi nd themselves better positioned than their 
competitors to take advantage.

Don’t Be Excluded from Bidding on Infrastructure Projects
continued from page 5

Stephen J. Harrison, CPA, is the Practice Director for J.H. Cohn LLP’s Construction Industry Practice, one of 
the largest construction practices on the East Coast. In this role, Steve directs over 80 professionals dedicated to 
providing responsive and personalized accounting, tax, and consulting services to the construction community. 
With nearly 30 years serving the industry, Steve has excellent relationships with all the major surety and banking 
providers. He is an active member of several construction associations.

About the Authors

Anthony Zecca, CPA, is the Managing Partner of Cohn Consulting Group, a division of J.H. Cohn LLP and has 
served on the Firm’s Management Committee for eight years. Tony works with client management teams to drive 
organizational performance. He has signifi cant expertise in designing and evaluating internal controls and is an 
authority on regulatory compliance and corporate governance.

Anthony J. Campolo, CPA, is an audit partner in the Firm’s White Plains offi ce.  He has extensive experience 
in the construction industry performing attest and tax-related services for general contractors, construction 
managers, real estate developers, and specialty subcontractors operating in both the public and private sectors. 
Anthony is a member of the American Institute of Certifi ed Public Accountants, the New York State Society of 
Certifi ed Public Accountants and the Subcontractors Trade Association, Inc.’s Executive Advisory Committee.
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THE STA IN ACTION:
WRAP-UP INSURANCE
As many of you are aware, there is a serious coverage gap that exists upon the termination of coverage 

under a wrap-up program exposing our companies to fi nancial ruin. Most Wrap-Ups only provide two 

(2) or three (3) years coverage on completed operations from the completion of the project, and you 

cannot purchase any general liability insurance to cover your company on any projects that were done 

under a wrap-up insurance program.

The STA’s Insurance Committee, headed by David Marino of Allied North America, has been meeting 

with the State of New York Insurance Department since January 9, 2008 to work out a solution to 

this problem.  Recently in January 2009, the Insurance Department met with the following insurance 

carriers: Travelers, Zurich, Allianz, Farmers and Ace. The insurance committee polled the major insurers 

of wrap-up in New York State, and determined that up to 10 years of completed operations coverage 

is commercially available for construction projects in New York.

We propose the department set a minimum standard of between 8-10 years of completed operations 

coverage for projects insured in wrap-up insurance programs, to help close this dangerous coverage 

gap and promote the security necessary to protect our businesses from latent completed operations 

claims that could cause us fi nancial ruin.

This recommendation was forwarded to Mr. Michael Moriarty, Deputy Superintendent, and State of 

New York Insurance Department on February 4, 2009 for their action.

Welcome New Members:
Stewart Weingord
Integrity Iron, Inc.
50 Glen Street, Suite 204
Glen Cove, NY 11542
Tel: (516) 208-6125
Fax: (516) 776-9545
sjw@integrityiron.net

Joseph Ryan
Ryan Electric Company, LLC
4 Union Place
Newton, NJ 07860
Tel: 973-579-6400
Fax: 973-579-9932
joe@ryanelectric.com
Electrical Contractors

SUBCONTRACTORS TAKE NOTE:

President Barack Obama signed a labor-

friendly executive order last week urging 

federal agencies to require contractors 

to engage in labor agreements and 

recognize union wages.
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It is commonly believed that when fi ling a mechanic’s lien you have only one chance to get it right.  This is

not so.

LIEN LAW PROVISIONS THEMSELVES ARE LIMITED

The language of the Lien Law itself is mostly to blame for the commonly held belief that you cannot cure a 

defect in a mechanic’s lien by amending the lien.  The fi rst paragraph of Lien Law § 12-a provides that a lienor 

can amend his lien (upon twenty days notice to existing lienors, mortgagees and the owner, provided that no 

action or proceeding to enforce or cancel the mechanic’s lien has yet been commenced), but only to reduce the 

amount of the lien.  However, reducing the amount of the lien is not the type of correction with which lienors 

are typically concerned.

 Further, the second paragraph of Lien Law § 12-a does not provide much more help.  This provision allows for 

amendments to a lien, but only upon an order from a court and only if no prejudice will result to an existing 

lienor, mortgagor, or purchaser acting in good faith.  This provision leaves one exposed to the discretion or 

mercy of a court applied on a case-by-case basis.  In addition, the case law applying this provision requires that 

the original lien be valid and that the amendment sought not be addressed to a substantial defect in the lien.  

As a result of these provisions, the long-standing and widely-held belief is that you cannot breathe life into an 

invalid or understated lien by way of amendment.  

THE FIX

The solution is remarkably simple: just keep fi ling until you get it right.  

A lien on a private improvement can be fi led anytime during the project or within eight months after the last 

work is performed or materials delivered to the project that are the subject of the lien.  A lien on a public 

improvement can be fi led anytime during the project or within thirty days of when the work is completed 

and accepted.  As long as you are still within the applicable eight month (private lien) or thirty day (public 

lien) period, simply fi le a subsequent lien to “correct” the fi rst fi ling.  In other words, rather than spending 

time, energy and fees attempting to “resurrect” a fl awed lien utilizing the Lien Law’s limited provisions, simply

start over.

Filing the subsequent lien based upon the same claim and facts as the prior lien does not discharge the earlier lien.  

However, you may fi le a subsequent timely lien to completely replace the previous one(s), while simultaneously 

withdrawing the original lien, without prejudice.  You may fi le the subsequent lien for the purpose of creating 

continued on page  19

CURING SUBSTANTIAL
MECHANIC’S LIEN DEFECTS:
IT’S A MATTER OF TIMING

BY HENRY L. GOLDBERG & BRIAN P. CRAIG,  GOLDBERG & CONNOLLY, ESQS.

February 2009 11
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COMPLETE TRUST, TOTAL CONFIDENCE

USI CONSTRUCTION PRACTICE GROUP 

MARKET LEADERS IN SURETY BONDING AND INSURANCE

WE’VE GOT YOU

 

Benedict J. Tockarshewsky
Senior Vice President, 

USI Construction 
Practice Group

Dominick J. Scotto
President, 

USI Construction 
Practice Group of LI

Joseph A. Santospirito
Senior Vice President, 

USI Construction Practice 
Group of LI

William Haas
CEO,  

USI Construction 
Practice Group
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In Supreme Court, Nassau County, 
the Court in a criminal case 
involving the Trust Fund provisions 
of Lien Law Article 3A, dismissed 
larceny charges brought by the 
Nassau County District Attorney 
for misappropriation of trust 
funds. Article 3A of the Lien Law, 
imposes trust fund status on money 
paid down by an owner for the 
construction of a building project.  
Diversion of such funds subjects the 
violating party to Civil and Criminal 
penalties.  It is rare that district 
attorneys take on such cases, usually 
leaving the unpaid subcontractor 
to his private rights in a Civil action 
under the Lien Law.  This time the 
Nassau County District Attorney 
brought larceny charges against the 
defendant asserting that defendant 
misappropriated  Lien Law Trust 
Funds for personal and business 
expenses other than for Lien 
Law trust purposes, i.e., payment 
down to the Subcontractors or 
materialmen who performed the 
work or supplied materials.

The Court declared that in order to 
obtain a conviction under the Lien 
Law trust fund provisions it must 
be proved that the defendant “had 
the intent to deprive another of 
property or to appropriate same to 
himself or a third person”.

It would appear that the actual 
diversion of Lien Law Trust Funds to 
the party’s own use as occurred in 
this case, was amply established by 
the actual misappropriation to non-
Lien Law expenses.  Decisions of 
this kind serves only to discourage 
public authorities from taking 
decisive action to enforce the Trust 
Fund provisions of the Lien Law.

Another case decided in New York 
Supreme Court in July of 2008 and 
reported in the New York Law 
Journal of August 7, 2008 presents a 
classic example  of a Subcontractor 
facing a “no damage for delay” 
clause.  It is virtually a textbook 
example of the perils an unwary 
Subcontractor may face on a project 
that was in substantial delay at 
the very time the subcontract was 
being negotiated.  The “no damage 
for delay” clause was upheld 
but perhaps more importantly it 
suggests to Subcontractors, the 
necessity of carefully examining the 
status of the project at the time of 
bidding and carefully looking into 
the provisions of the prospective 
subcontract and specifi cations 
before signing.  The case was 
skillfully presented by both sides.  
The Court nevertheless dismissed
the Subcontractor’s claims based 
on the contractual provisions 

concerning delay and the actual 
status of the project at the time 
the subcontract was signed.  It 
underscores the necessity of 
visiting the project site before 
the subcontract is signed and 
the wisdom of checking project 
schedules before bid.  While the 
case may yet go up on an appeal, 
strong  argument was made on 
both the Contractor’s side and on 
the Subcontractor’s side.  It is a 
“lesson book” on what preparation 
and study is required before bid, 
and where your remedy may be 
found in how you estimate your cost 
under the existing circumstances 
of an on-going project and what 
contract provisions have to be 
bargained out before you sign 
the subcontract.  We may report 
further on this case in a future Legal 
Log because it highlights the perils 
Subcontractors face and shows 
the need to examine carefully into 
existing site conditions as well as 
project status at bid time.

Mr. Kushner is Of Counsel to the law fi rm of 

Alvy & Tablante, LLP.  He may be reached at 

(516) 328-7181.

BY JAY KUSHNER, ESQ., OF COUNSEL, ALVY & TABLANTE, LLP AND STA LEGAL COUNSEL

L E G A L  L O G

New York and Nassau Supreme Courts 

Decisions Undermine the Legislative

Protection Provided for Subcontractors  
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Cutting-Edge Innovation for Green Construction
As a leader in green construction, Park Avenue offers environmentally friendly materials, including Guardian fi berglass 
insulation, low VOC paint, recycled gypsum and steel products, LEED’s valued products and Energy Star-rated windows.  
Ask us about our environmental certifi cations and look for energy conservation logos on many of our products.

  2120 Atlantic Ave, Brooklyn, NY 11233  |  Tel (718) 403-0100  |  Fax (718) 596-5085
525 Park Ave, Brooklyn, NY 11205  |  Tel (718) 403-0100  |  Fax (718) 522-7362
 www.parkavebuilding.com

NEW YORK CITY’S

PREMIER GREEN 
MBE SUPPLIER

 

Going Green on Your Next Project
As an innovative MBE company, Park Avenue Building & Roofi ng Supplies 
provides an expanded roster of environmentally friendly products for your next 
project.  We are certifi ed by Dormitory Authority of the State of NY, Empire State 
Corporation, Port Authority of NY/NJ, School Construction Authority, NY/NJ Purchasing
Council, Department of Small Business Services.

Setting the Standard in High-Quality Products 
Park Avenue provides one-stop shopping for the best-in-class building materials, including the following product lines:  

STA Subcontractors News14
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Park Avenue Building and Roofi ng Supplies, LLC (Park Avenue) is a family-owned business that has grown from 
a small hardware store to two full-service facilities with a network of supply yards, offi ces and stores.  The 
company serves a wide variety of construction fi rms and specialty contractors in the painting, fl ooring, roofi ng 
and restoration industries in the tri-state area, as well as local homeowners and construction fi rms.  Park Avenue 
has provided goods and services to projects at J.F.K. Airport, Battery Park City, NYC School Construction Authority 
and AOL Time Warner among others.  Most recently, the company has won contracts supplying Goldman Sachs 
Center and the Jet Blue Terminal.  

In addition to being a certifi ed MBE company, Park Avenue Building & Roofi ng Supplies prides itself in its 
commitment to maintaining a sustainable environment, demonstrated by its offering of green materials and 
supplies. The Park Avenue team participated in voluntary educational training and testing on state-of-the-art 
green building techniques and green product choices in lumber and building materials.  Following this training 
the company was granted certifi ed Green Dealer status. Park Avenue is also a certifi ed MBE by the Dormitory 
Authority of the State of NY, Empire State Corporation, Port Authority of NY/NJ, School Construction Authority, 
NY/NJ Purchasing Council, and the Department of Small Business Services.  

“We’re very pleased to have achieved the Certifi ed Green Dealer designation,” says Raymond Rivera, Park 
Avenue’s Vice President.  “Investing in this training for our sales force is part of our commitment to helping 
our customers make good choices for the environment, and doing our part to recommend more earth-friendly 
products.  We also want to make sure that we help educate our customers about ‘best practices’ in building 
techniques so that their building projects are both energy-effi cient and make the best use of our resources.”

As a leader in green construction, Park Avenue offers environmentally friendly materials, including Guardian 
fi berglass insulation, low VOC paint, recycled gypsum and steel products, LEED’s valued products and Energy 
Star-rated windows.  Many of their products feature environmental certifi cation and energy conservation logos 
such as Greenguard, Energy Star and Smartwood.  

Park Avenue Serves As Model for Green
Product Offerings

DOL Changes Policy Regarding SSN on Certifi ed Payroll Records
The New York State Department of Labor has changed its policy regarding the inclusion of employee social 
security numbers on the certifi ed payroll records that contractors and subcontractors are required to submit to 
state agencies and local governments on public work projects.  Effective immediately, public work employers will 
only have to include the last four digits of employee social security numbers on their certifi ed payroll records.

Last October, Michael Misenhimer, Executive Director of our sister chapter in Albany sent a letter to the Labor 
Commissioner requesting that DOL revise its policy out of privacy concerns and concerns about identity theft.  
On December 26, 2008, Commissioner Patricia Smith responded that the Labor Department “…has weighed the 
responsibility we have to ensure effective prevailing wage enforcement along with each individual employee’s 
rights to privacy and have changed our policy.  We will now only require the last four digits of an employee’s 
social security number on payrolls submitted to public agencies.  An employer will, however, have to provide the 
whole number upon demand from the Department of Labor during the course of an investigation.”

Thanks, Mike, for another great job.
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DRIVEN.
We go above and beyond for every client, every day.

Our passion drives us, our commitment gets it done.  That’s why this industry’s biggest names count on Allied North America.  As 
construction insurance specialists, our clients count on us for what we know and who we are.  We’re passionate professionals 
respected for our knowledge and consistency, joined together from coast to coast by an unwavering industry focus that’s guided 
our growth for over 25 years.  Allied North America: Risk management specialists for the construction industry.

1-866-525-3606 |  www.alliedna.com

President & CEO
Allied North America

HENRY LOMBARDI



You have seen the effects of the current 
market slowdown, now the question 
becomes: how is your business strategy 
evolving? As the newest Pepsi marketing 
campaign declares, it is time to “Refresh 
Everything” – send a fresh message to 
your audience to grab their attention 
and keep your fi rm in their minds. 
The key is continued communication 
with current and prospective clients to 
ensure you maintain the relationships 
you’ve worked hard to build, and fi nd 
new opportunities in the marketplace.

DEVELOPING A NEW MEDIA STRATEGY

The tools in the new media frontier 
are vast and wide-ranging. Currently, 
the fi rst phrase on everyone’s mind 
regarding online media is social 
networking. Professional sites such 
as LinkedIn, Naymz and GreenPearl 
for Real Estate are quickly becoming 
important players in business. To use 
these networking tools to your greatest 
advantage, making it a habit to reach 
out to clients, peers and prospects 
to exchange information, ideas and 
opportunities on a regular basis.

Another valuable mechanism in new 
media is video reels or webcasts, 
company-created broadcasts that can 
be posted on a company website or 
YouTube. This clever, entertaining 
medium can help fi rms position their 
brand in a more interactive format, 
helping to best identify with audiences. 
Furthermore, video has the potential 
to create a viral effect as users tend to 
share what they like.

Finally, blogs create an intimate 
forum to communicate directly 
with audiences. While the power of 
blogs is undeniable, as with all 
forms of new media, being selective 

about your message and maintaining 
your branding is necessary despite the 
channel of communication you are 
using.

THE STRENGTH OF POWER BRANDING

Now, more than ever, the power of 
brands resonates across all industries. 
Building a power brand gives your fi rm 
leverage over clients and consumers, 
particularly important in a time of 
market uncertainty where people 
must be more selective when making 
purchases.

A number of key strategies must be 
employed when creating an effective 
branding strategy. First, keeping your 
message timely is important to ensure 
that you are addressing their current 
needs and attitudes based on the greater 
economy. Using powerful imagery that 
is both memorable and simple is the best 
way to make a statement that audiences 
will be sure to remember.

Furthermore, clearly playing up your 
strengths and highlighting your core 
competencies will help differentiate 
your fi rm from others in the marketplace. 
The purpose of strong branding is to 
give you a clear identity, and showing 
them what sets you apart will help 
achieve this goal. Finally, the strong use 
of a logo with consistent images and 
themes in all marketing initiatives will 
make your brand truly stick in the minds 
of your clients.

EVOLVING YOUR PITCH

Your fi rm must identify your core 
markets and new opportunities. By 
choosing specifi c groups to focus on, 
your marketing strategy can address 
the issues most relevant to your target 
market, and present solutions to their 

needs. Most importantly, making sure 
your message is communicated to the 
right people makes a huge impact.

SELECTING THE BEST MEDIUM

Putting together all the tools and 
knowledge of successful marketing will 
only be successful if the right medium 
is chosen to speak directly to your 
audience. It is important to remember 
that your fi rm wants to reach decision 
makers and not a general audience who 
may be interested in your message, but 
can’t turn interest into actions.

Particularly with a business audience, 
getting involved through professional, 
social and political associations as well 
as online communities will provide 
opportunities to network face-to-face 
with potential clients and your industry. 
Furthermore, industry seminars and 
professional conferences are places to 
not only meet clients but also know your 
competition and speak to them. 

Talking to potential and current clients 
and others in the industry will give 
you an idea of how you want to reach 
them. Whether it is utilizing online 
tools, traditional marketing venues or a 
strategic combination, the basic lessons 
of building a power brand and pitching 
it to your target audience will apply in 
each marketing strategy your fi rm will 
employ.

Sarah S. Berman serves as President 
of The Berman Group, a full-service 
marketing, public relations and special 
events fi rm based in New York City.  
The fi rm specializes in serving business-
to-business clients in the real estate, 
construction and professional services 
industries. The fi rm’s website can be 
found at bermangrp.com.

INTEGRATING TECHNOLOGY INTO YOUR 
MARKETING STRATEGY: SELECTING THE 
BEST MEDIUMS
BY SARAH S. BERMAN, PRESIDENT, THE BERMAN GROUP, INC.

February  2009 17
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ADVERTISEMENT

ATTENTION ALL SUBCONTRACTORS

If you want to participate in the New York City portion of the Federal 

Stimulus Package, you must obtain a New York City approved VENDEX,

in order to bid on any of these projects.  For information on how to obtain 

a VENDEX please call the Mayor’s Offi ce of Contract Services (MOCS) at 

212-788-0010.
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continued from page 11

lien rights for amounts owed that were not included in the prior lien(s).  In such case, you may pursue your rights 

based on the total amount of the liens taken together.  You may fi le the subsequent lien to correctly list the 

owner or the description of the property.   You must withdraw the fi rst lien and proceed only based upon the 

second.  The only requirement you must meet is that you fi le all your liens timely, within the required statutory 

period (depending upon whether it is a public or private improvement).  If you do so, your lien rights will be 

created by the totality of all the liens you have fi led. 

In doing so, however, be certain not to duplicate or “double up” on the amounts liened which might be 

considered a “willful exaggeration” of lien triggering problematic consequences affecting the validity of your 

lien and exposing you to damages.

Remember, the date when your lien is fi led, as compared to the other mechanics’ liens, does not determine any 

priority as to how you get paid.  Upon foreclosure of a lien, all other mechanics’ liens on the subject improvement 

must be foreclosed together, and all recoveries are paid in  pari passu, that is, on a pro rata basis, in relation to 

the amount your claim relates to the rest of the valid liens that were fi led at any time against the improvement.  

Therefore, multiple fi lings to “correct” or increase a lien have no impact on priority.

A note of warning should be taken when pursuing the fi ling of a subsequent corrective lien, where a lien 

foreclosure action has already been commenced.  In a case of fi rst impression, a New York State trial judge 

recently held that if the lienor on a private improvement has commenced an action to foreclose the original 

lien, it may not fi le a subsequent lien to correct any defects, even if the subsequent lien is fi led within the 

eight month period under the Lien Law.  There is no appellate authority to support this decision, which seems 

incorrect, and the decision is, not surprisingly, being appealed.  

In this case, the last item of labor and/or material was furnished by the lienor on October 16, 2007.  The original 

mechanic’s lien was fi led November 2, 2007 and the lienor commenced the lien foreclosure action on December 

26, 2007.  On February 1, 2008, well within the eight month period in which to fi le a lien on this private 

improvement project, the lienor fi led a subsequent lien, which was entitled, “Amended Lien”.  Despite the fact 

that the subsequent lien was timely fi led, the trial court held that there was no reported authority that allowed 

a lienor to fi le a subsequent lien after the commencement of a lien foreclosure action.  Accordingly, the court 

dismissed the lien.

G&C COMMENTARY:

If you discover that your Mechanic’s Lien is defective (e.g., you named the wrong party or did not properly 

describe the property) or inadequate (did not include all amounts owed to you), confi rm when the appropriate 

eight month (private improvement lien), or thirty day (public improvement lien), period in which to fi le expires.  

If you are still within the applicable period, and a lien foreclosure action has not been commenced, withdraw 

the original lien (fi le a Release of Lien) and simultaneously fi le a subsequent corrective lien, and if you only seek 

to increase the amount claimed, simply fi le a new lien for the additional amount only.  

CURING SUBSTANTIAL MECHANIC’S LIEN DEFECTS: IT’S A MATTER OF TIMING
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The McDonough Law Firm, L.L.P. 
 

Serving the Construction Industry for over 50 years 

 
Construction Law 
Commercial Litigation 
Real Estate 
Insurance Law 
Professional Liability 
Code Violations 

 

The firm provides a full range of legal services to construction  
companies, commercial enterprises, professionals and government 

With additional offices in 
New York City and Holmdel, New Jersey  

 
Contact: Frank T. Cara 

                              FTCara@mmcthk.com 
 

Website:  www.MMCTHK.com 

145 Huguenot Street 
New Rochelle, New York  10801 

(914) 632-4700 
(914) 632-3329 (Fax) 

Castellano, Korenberg & Co., CPA’s, P.C. 
313 W. Old Country Road, Ste 1 

Hicksville, NY 11801 
Phone (516) 937-9500   Fax (516) 932-0485 

Neal Korenberg           Daniel Castellano            Mark Samet (Seated) 
      Partner                     Managing Partner                  Tax Principal 

The Construction CPA Firm of Choice! 
Specialists in Banking and Bonding Credit Enhancement Together with Strategic Income

Tax Planning & Minimization

ADVERTISEMENT
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OP-ED

END RETAINAGE,END RETAINAGE,
ADD LIQUIDITYADD LIQUIDITY

If you have interest in selling your business in these turbulent times, please call Larry 

Roman (914-330-7479) or E-mail at Iroman@wdfi nc.net.

Mayor Bloomberg, Comptroller William Thompson, City Council Members, 

HOW WOULD YOU FEEL IF 5% of the money you have earned was held up

for years?  Wouldn’t that hurt your ability to pay your bills and function?  (Mayor

Bloomberg, you don’t have to answer.)

Well we, the Subcontractors of New York, suffer this fate through something called

“RETAINAGE.”  The federal government doesn’t hold “retainage” so why does

New York City?

The banks won’t lend us, we don’t need or want hand outs.  ALL WE ASK FOR

IS THE MONEY WE HAVE EARNED!

Our industry is suffering PLEASE HELP US by giving us OUR MONEY.
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ADVERTISEMENT

 Robert J. Ansbro David Marino Fred Levinson David Harron Arthur Rubinstein Joe Azara

 Larry Roman Gary Segal Raquel Nuñez  Ron Berger Jerry Liss John Rapaport
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2001 Marcus Avenue, Suite S265  
Lake Success, NY 11042
(516) 256.4444
www.gcmsystemsllc.com

Full construction accounting systems from Estimating, Job 
Costing and Service Management to Payroll, Accounts 

Receivable and Project Management.

We are your local computer technology specialist for the 
Construction, Manufacturing and Distribution Industries.

Technology Solutions

MAS 90 MAS 200 MAS 500

 
KEVIN M. GARY 

 

ROBERT M. WASKO 
 

GARY Y. WIRTH 
 

www.tlggr.com 

A NEW YORK LAW FIRM SPECIALIZING IN 
CONTRUCTION LAW FOR OVER 45 YEARS 

 
 

100 JERICHO QUADRANGLE 
SUITE 309 

JERICHO, NEW YORK 11753-2702 
TELEPHONE: (516) 240-8900 
FACSIMILE: (516) 240-8950 

ADVERTISEMENT

V. CHARLES COTTITTA
Director, Business Development

office  
mobile 
fax
toll-free

Equipment Rental

www.ableequipment.com

Rigging Contractors Inc.

www.ablerigging.com

Power Systems

C

P S

Get Involved!

Join a Committee Today.

1430 Broadway - Suite 1600
New York, NY 10018

T: 212.398.6220
F: 212.398.6224

www.stanyc.com



STA Subcontractors News24

ADVERTISEMENT

Board of Directors: 
JOSEPH AZARA
C.D.E. Air Conditioning

PETER CAFIERO
Island Painting 

MICHAEL D. CHAFETZ
MDC Construction Management, Inc.

JOHN A. FINAMORE
Jordan Panel Systems

MICHAEL CHECCHI
OMC Sheet Metal

CRAIG GILSTON
Gilston Electrical Contracting

HENRY GOLDBERG
Goldberg & Connolly

DAVID HARRON
A/C Electric

MITCHELL MERDINGER
C.D.E. Air Conditioning

MONET MILAD
Milad Contracting Corporation

RAQUEL NUNEZ
Nunez Electric, Inc.

JOHN RAPAPORT
Component Assembly Systems, Inc.

RANDY RIFELLI
United Iron, Inc.

JOHN VILLAFANE
Eldor Electric, LLC

ROBERT WEISS
A.J. McNulty & Co., Inc.

Subcontractors News
1430 Broadway - Suite 1600
New York, NY 10018

T: 212.398.6220
F: 212.398.6224

e-mail: subcontractorstrade@verizon.net
website: www.stanyc.com

Offi cers
Robert Samela, President
Gary Segal, Vice President
W. Scott Rives, Vice President
Jerry Liss, Treasurer
Robert Ansbro, Secretary
Ronald S. Berger, Executive Director

Upcoming Events
General Membership Meeting
Wednesday, February 25, 2009 – 5:30 PM
Terrace on the Park 

Executive Committee Meeting
Thursday, March 5, 2009 – 1:30 PM

Board of Directors Meeting
Tuesday, March 10, 2009 – 5:30 PM

Active Past Presidents
Fred Levinson
Arthur Rubinstein
Lawrence Roman
Larry Weiss
Gregory S. Fricke, Jr. 
Alan Nathanson (Honorary)
Ronald S. Berger
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