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offs, and therefore, better work-
ing capital to put to good use.  In 
this article, Part 1 of a two-part 
series, you’ll discover some of the 
best practices regarding credit 
and collection procedures that 
one leading accounting firm has 
identified over twenty-five years 
of working with some of the largest 
and most profitable construction 
companies in the New York area.

It is important to note—contrac-
tors working with public entities 
have different obstacles than those 
working with private owners. In 
this article, the authors overview 
tips and procedures that will be 

Let’s face it—better coLLections 
mean more cash; more cash means 
a greater ability to fund future 
growth; and more growth equates 
to more profit – most of the time. 
When accountants and business 
consultants work to assist com-
panies toward greater growth, at-
tention to the collection process is 
one of the most important steps. 
Instead of looking at the collec-
tion process as a basic financial 
function, it should be viewed more 
creatively and seen as a method to 
acquire significant financial gain. 
Improving the collection process 
leads to fewer outstanding account 
balances, fewer bad-debt write-

GET PAID!
Best Practices for Improving Credit and Collection Practices
What You Can Do to Improve Your Cash Flow 
By William Fischer, CPA and David Warshauer, CPA, GRASSI & CO., CPAs and Success Consultants ™

new York’s sheet metaL sub-
contractors are facing a seri-
ous cash flow crisis.  Unlike other 
subcontractors, sheet metal con-
tractors face the added burden 
of having to pay all start-up costs 
of any job out-of-pocket.  While 
electricians, plumbers and fitters 
have the benefit of being invoiced 
later for purchasing materials at 
supply houses, this is not an op-
tion for the sheet metal industry. 

The difference lies in the fact that 
sheet metal contractors maintain 
their own shops to draw and fab-
ricate their products for installa-
tion.  This entails having to invest 

millions of dollars in fabrication 
shops and CAD drafting set-ups.  
Drafting and fabrication entail 
about 35 to 40 percent of the total 
cost of a job; and in most cases, this 
is laid out in the first three weeks. 
The fact that sheet metal con-
tractors face such high up-front 
costs is usually dismissed as the 
nature of the industry.  What this 
line of thinking fails to consider 
is the way in which the climate 
of doing business has changed.

Sheet metal contractors are cur-
rently suffering from prices be-
ing at the lowest level in years as 
a result of a lack of work.  On top 

of this is the outrageous burden of 
the 10% retainage.  And now, job 
schedules are being shortened by 
half of what they once were – far 
in advance of sheet metal con-
tractors receiving any payment. 

As it stands, a sheet metal con-
tractor could presumably lay out 
$900,000 of a $1 million project 
in the first six weeks of a job and 
not receive any money until the 
tenth week.  Along with being 
charged 8 1/4 percent by financial 
institutions for a line of credit, it is 
amazing that anyone can remain 
solvent in this business.  And, in 
the case of purchase orders, it takes 

Contractors	in	Crisis:	Sheet	Metal’s	Cash	Flow	Woes
By	Michael	Checchi,	President,	Sheet	Metal	&	Air	Conditioning	Contractors	Association	of	New	York	City,	Inc.

continued on page 5

helpful in both situations. With 
entities such as municipalities, 
transportation departments, or 
public housing, payments are 
often slow because of the bureau-
cratic process itself; but in these 
cases, the funds are ultimately 
there. Working with private enti-
ties brings its own obstacles which 
differ depending upon whether a 
project is self-financed or bank-
financed. If a bank has provided 
a loan to finance a project, con-
tractors have an added measure 
of comfort that the project is 
funded and requisitions will be 
paid. Owner-financed jobs have 
a greater risk; therefore, you must 

months to get a purchase order 
number for work completed by 
a contractor who has already 
advanced money towards it. 

This cash flow problem must 
be addressed before it is too late 
for many of New York’s sheet 
metal contractors.  This is a fact 
which needs to be made clear 
to the mechanicals, the gen-
eral contractors, and the client 
reps if change is to be effected 
in the way in which payments
are made.

Michael Checchi is also President 
of OMC, Inc.
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President’s	Message:	Changes	in	the	Wind?
I hope that you have been reading our newsletters very carefully.  Many articles have been written 
regarding this subject and they offer some very sound advice.  It doesn’t matter how good you are at 
getting the job done if you can’t collect what is owed to you in a timely manner.

Some of the more responsible CMs and General Contractors appear to have heard us and are promis-
ing prompt payment, and that is welcome news.  When you have a problem collecting, it sets off a 
chain reaction of nonpayment to subcontractors and suppliers which weakens us all. 

In many instances, the STA can get involved and get you paid when you cannot.  We are here to serve 
you on late payment matters in both private and public projects.  Your involving us in these matters 
allows us to send up a warning signal alerting our members about late or nonpaying firms.  We are 
getting very close to being able to pick and choose the jobs we want to do and the CMs and GCs who 
we will work for.  Prompt payment should be the #1 guiding factor.

Pick the payers!!

Your President,
Fred Levinson
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Over the past several months, 
surety companies have seen a 
marked increase in consequen-
tial damages finding their way 
into subcontract agreements.  
In some cases the specific 
phrase “consequential dam-
ages” is used while in other 
cases, subcontracts allow for 
the contractor to recover “any 
and all damages” as the result 
of a subcontractor’s default.
 
General Contractors and Con-
struction Managers are agree-
ing to these damages in their 
contracts with owners.  As 
a result, these damages are 
being passed along to subcon-

tractors and in many cases the 
damages are unlimited.  This 
is a risk that surety companies 
feel is unreasonable for their 
clients as well as for them-
selves.  Therefore, sureties are 
asking their subcontractors 
to be aware of these clauses 
and to try to have them totally 
excluded from their subcon-
tracts.  At this time, some 
surety companies are agree-
able to having the damages 
capped at between 10-30% 
while other surety companies 
are refusing to write bonds if 
there are any consequential 
damages in the subcontract.

DEP	seeks	bids	as
Croton	project	cost	rises 
DEP confirmed this on April 
17, 2007 that it is seeking to 
negotiate a contract with the 
second-lowest bidder for con-
struction on the Croton Water 
Treatment Plant in the Bronx 
at a cost of an additional $200 
million.

The first bidder a joint venture 
led by the Perini Corp. had 
bid $1.3 billion, which the city 
accepted in November.  But 
Perini recently withdrew from 
the process, a DEP spokesman 
said.  He would not elaborate.
Slattry Skanska, the only other 
bidder for the Croton plant 
construction at $1.5 billion, 
can now choose to accept or 
decline the work.
 
Head	of	downtown
rebuilding	agency	resigns 
Mr. Charles Maikish, executive 
director of the Lower Manhat-
tan Construction Command 
Center, said he had only agreed 
to take the job for two years 
and planned to return to the 
private sector.  “It’s time for 
me to move on; I’ve made my 

commitment,” Mr. Maikish said 
on April 17, 2007.

Developer	proposes
landmark	N.	Y.	hotel	tower
Extell Development reportedly 
has proposed a 980-foot tall 
hotel near the Jacob K. Davits 
Convention Center in New York 
City.  The planned tower could 
become the tallest hotel in the 
country, according to the New 
York Sun.
 
N.Y.	Governor
Eliot	Spitzer	announces
aggressive	energy	plans
Governor Spitzer has pledged 
to reduce the state’s energy con-
sumption by 15% by 2015.  “By 
embracing ambitious energy 
efficiency standards and renew-
able energy goals throughout 
state government, we will cata-
lyze the growth of the clean 
power industry,” Spitzer said.
 
Trump	Soho	could
“open	floodgates”	for
condo-hotels	in	Manhattan 
The proposed Trump Soho 
condo-hotel could influence the 
future of condo-hotel develop-
ment in Manhattan.  Approval 

of the project could “open the 
floodgates” for condo-hotels 
with quality managers and oper-
ators, even though the projects 
come with inherent difficulties, 
real estate experts say.
 
Construction	prices
expected	to	start	rising	again 
Last year’s break from steadily 
rising construction prices will 

likely end soon, and rates, which 
slowed to 3% growth by the end 
of 2006, is forecast to be up to 
6% by the end of 2007, accord-
ing to the Associated General 
Contractors of America.  The 
news will likely be particularly 
hard on the budgets of school 
boards and other local govern-
ment agencies.

FYI:	NEWSBRIEFS

BIDDERS	BEWARE AN	ALERT	FROM
SURETY	INDUSTRY
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GETTING	PAID	:		Time	is	of	the	Essence

manY experienced subcontrac-
tors know that when payment 
for labor or material is not 
received, it is imperative to take 
all of the well established steps 
to protect their ability to obtain 
payment.

First, the subcontractor  should 
file a mechanic’s lien, whether 
the job is private or public.  In 
that respect, statutory deadlines 
for the timely filing of a lien must 
be observed.  In the case of a pri-
vate project, a lien must be filed 
within 8 months from the date 
the subcontractor last did work 
on the project; with respect to a 
public lien, the lien must be filed 
with the public owner within 
30 days after completion and 
acceptance of the project.  

However, the filing of the lien is 
just the first step in protecting 
payment rights. Unfortunately, 
too many subcontractors believe 
that by meeting the filing dead-
lines their claim will be automat-
ically protected.  This is far from 
accurate.  Many times, despite 
timely filing, the lien turns out 
to be worthless.  In order for the 
lien to have any value, in addi-
tion to it being timely filed, there 
must be a “fund” due and owed 
from the owner to the contrac-
tor for the work covered in the 
lien at the time the lien is filed.  
It is certainly not beyond the 
realm of possibility, especially if 
the lienor is one of the finishing 
trades, that when the lienor files 
his lien, there will be no mon-
ies remaining that are due and 
owing by the owner to the con-
tractor.  As a result, the lien filed 
by the subcontractor, although 
timely, would not “catch” any 
funds and would be of no value.

Therefore, in order to maximize 
the probability that at the time 
you file your lien there will still 
be a fund against which the lien 
can attach, you should file as 
early as possible, and not wait 
until you near the statutory time 
limitation.

Another possible scenario, and 
one which subcontractors face 
frequently, is that by the time 
a lien is filed, there are “insuf-
ficient funds” to cover all filed 
liens of record.  There may be 
more liens filed against the con-
tractor than there are funds still 
due and owing from the owner 
to the contractor.  Here again, 
there seems to be a belief, albeit 
erroneous, that mechanic’s 
liens are given a priority based 
upon the time they are filed.  A 
so-called “first-in-time, first-
in-right” rule does not apply to 
mechanic’s liens (as opposed to 
judgment liens).  All mechanic’s 
liens which have been timely 
filed and are otherwise enforce-
able, are treated on an equal 
basis.  If  there are insufficient 
funds to satisfy all valid liens, 
the liens share in that fund in 
pari passu, that is, on a propor-
tionate basis, and without pref-
erence.  Later liens share equally 
with early liens.

Therefore, it is in the subcon-
tractor’s best interest to file a 
lien as soon as damages become 
ascertainable, so as to:  (1) catch 
funds still due to the contrac-
tor by the owner for the work 
in question and, (2) catch funds 

before later filed liens create 
competition for limited funds.  

G&C	Commentary
As the title implies, time is “of 
the essence” when it comes to 
the filing of mechanic’s liens.  In 
this regard, we are sensitive to 
the fact that the filing of a lien 
may be considered an aggres-
sive act and may affect the sub’s 
relationships with its contractor 
and/or the owner.  But wait-
ing can mean the difference 
between getting paid and being 
left out in the cold.  We recog-
nize that this is a balancing act, 
but we believe it’s one in which 
the balance should tilt towards 
earlier filing for the numerous 
reasons cited above.  (Note, 
that on public works projects, 
payment bond availability may 
temper these considerations 
because, if a payment bond 
claim is timely filed, full protec-
tion will be available regardless 
of other payment bond claims 
having been filed and regardless 
of whether an owner has already 
paid the contractor for the sub’s 
work in question.)

Brian P. Craig, an associate with 
the firm, assisted with prepara-
tion of this article.

LEGAL	LOG

By	Henry	L.	Goldberg,	Goldberg	&	Connolly,	STA	Legal	Counsel
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In 1995, New York’s highest court, 
the Court of Appeals, decided that 
a pay-when-paid provision in a 
subcontract, which transferred 
the risk of an owner’s payment 
default from a general contractor 
to a subcontractor, was void and 
unenforceable.  The construction 
community has been aware of 
the Court’s decision in that case, 
West-Fair Electric, for over ten 
years old. This article addresses 
two questions. First, what has 
happened with pay-when-paid 
clauses since West-Fair? Second, 
why do contingency payment 
clauses still linger? 

Background
In West-Fair, the Court of Appeals 
was asked to determine whether 
the following contract provision 
should be enforced against a sub-
contractor:
It is specifically understood and 
agreed that the payment to the 
trade contractor is dependent, as 
a condition precedent, upon the 
construction manager receiving 
contract payments, including 
retainer from the owner

The Court reasoned that the 
insolvent owner in that case 
would most probably never make 

another payment to the contrac-
tor. Since it was virtually certain 
that the owner would not make 
additional payments, if the con-
tingency payment clause were 
deemed effective, the subcon-
tractor’s right to receive payment 
would be indefinitely suspended. 
The subcontractor would, there-
fore, effectively waive its right to 
enforce its mechanic’s lien. How-
ever, a waiver of the right to file 
or enforce a mechanic’s rights 
violates Lien Law § 34. Accord-
ingly, the Court determined that 
the conditional payment clause 
should not be enforced.

PAY-WHEN-PAID	PROVISIONS:	WHAT’S	NEW?
Tom	Czik,	Esq,		Cullen	and	Dykman	LLP	

Continued on Page 7

Tom Czik is an attorney with Cullen 
and Dykman LLP in Garden City, NY.

TOM czIk
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obtain credit checks, talk with oth-
er vendors, and perform an added 
measure of due diligence before 
taking on such projects.   Here 
are three of 10 tips that will as-
sist you in implementing a better 
collections practice in your firm.

						Credit	Worthiness
A great way to find out about 
the paying ability or reputation 
of a private owner or govern-
mental unit is to talk to others 
in the industry. If you don’t 
know others in your industry, 
find your local trade organiza-
tion. The Subcontractors Trade 
Association (STA) offers special 
services such as its Business 
Practice Interchange which 
affords subcontractors an excel-
lent opportunity to learn more 
about customers – both private 
and public – to determine how 
best to proceed with begin-
ning and continuing business 
relationships.  In addition, the 
STA’s StayAlert Lien Reports 
also provides invaluable infor-
mation to guide you in doing 
better business. Look to the  
STA as an excellent resource to 
learn more about your prospec-
tive customers. 

If you are considering working 
for a private owner, it is impor-
tant to run a credit report. The 
money you spend up-front will 
save you countless uncollected 
dollars and headaches in the 
long run. Two popular agen-
cies who provide this service 
are Dun & Bradstreet (www.
dnb.com) and Experian (www.
experian.com.) They can be 
reached by phone or online. 
Don’t let the report intimidate 
you. Use technical support or 

your CPA to help you under-
stand any scoring with which 
you are not familiar. Also, 
remember that you must keep 
this information current. These 
credit agencies collect data 
frequently, so it is important 
that you set and follow a com-
pany procedure to periodically 
re-check credit reports on your 
larger customers. The more 
advance notice you have of an 
owner or general contractor’s 
financial problems, the more 
likely you are to be first in line 
for payment. 

Some credit organizations, 
such as the one hyperlinked 
on this writer’s website, have 
a monitoring service whereby 
contractors can register their 
accounts receivable lists and 
have them monitored on a 
twenty-four hour basis for any 
critical negative changes to a 
company’s credit report. These 
changes include liens and judg-
ments. This automation gives 
immediate notification so that 
contractors may take a proac-
tive approach in collecting from 
their clients.

							Contracts	
It doesn’t matter if you are 
doing business in New York 
City or “Smalltown USA,” if 
your project costs six thousand 
or six hundred million dol-
lars…you must have a contract. 
The contract will detail the 
necessary payment informa-
tion and will serve as a basis 
of understanding between the 
two parties. Ensure that a fully 
signed written agreement is in 
place before commencing work 
on any project. Read and be 

familiar with all contract terms. 
Make sure all questions are 
addressed during the bidding/
selection process because your 
best opportunity to negotiate is 
before you sign.
A few special areas to pay atten-
tion to are: when requisitions 
are to be submitted, when the 
owner or general contractor is 
required to pay you, and notice 
provisions. In addition, make 
sure you keep all bid documen-
tation and record any pre-con-
tractual agreements, represen-
tations, and understandings in 
writing. Keep all project corre-
spondence. Most contracts are 
worded to protect the owner or 
general contractor and should 
be carefully analyzed to make 
sure all items of concern are 
addressed. When necessary, ask 
for the assistance of a construc-
tion-savvy attorney.  

							Be	Organized
It is important to keep your 
project paperwork organized. 
One of the best ways is to use a 
Contract Abstract . This report 
summarizes the important 
aspects of a particular job and 
keeps essential information 
handy. When you are work-
ing on multiple jobs and are 
under time constraints, you do 
not want to re-read a 500 page 
contract. This simple practice 
of recording important detailed 
information for each contract 
will make your job easier when 
you need to complete progress 
requisitions and/or make col-
lection calls. Added benefits 
include giving you the neces-
sary information to track actual 
job costs to estimates, and it 
will allow you to gain informa-
tion on how other contractors 
are pricing jobs. This can help 
you price future projects more 
competitively. In addition, you 
will be creating history to use 
for future projects of this type, 
or with this owner. 

Another organizational practice 
is to set up each project into job 
files which are organized into 

folders. We recommend these 
folders be stored electroni-
cally and backed up on the 
company’s file management 
system. The following outlines 
one way to organize these 
documents.

Project	Documentation
• Contract 
• Insurance 
• Correspondence* 
• Requisitions/Invoices 
• Change orders 
• All invoices for job 
  » Paid » Unpaid 
• Payroll 
  » EEO reports 
  » Sign in/sign out logs 
• MBE/WBE 
• Sub-contracts 
• Permits 
• Drawings 
• Field Reports 
• Daily log 
• Transmittals 
• Job meetings 
• RFI’s (Requests for Information)
• OSHA 
• Inspection reports 
• Job schedule 
• Close out 
• Backcharges 

*It is helpful to organize proj-
ect correspondence according 
to each key party and whether 
the correspondence is incom-
ing or outgoing. (Remember, 
in order to litigate a delay 
claim, you must be able to 
reconstruct the project in 
detail—in some cases, on a 
daily basis.)

It is wise for medium to large 
companies that work on mul-
tiple projects to use project 
management software that 
directly links with job costs 
and general ledger platforms. 
This eliminates the need for 
reconciling, and it reduces the 
risks of mistakes, or inten-
tional omissions, by project 
personnel.

Best	Practices	for	Improving	Credit	and	Collection	Practices
GET	PAID:

Continued from Cover Page

dAVId WArSHAUer

PART	I:

1

2

3

See	our	May	Issue	for
Part	II	of	this	Article
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Persistence	of
Pay-When-Paid	Clauses
Despite the West-Fair decision, 
subcontract payment provisions 
still routinely contain language 
that states that “payment to the 
subcontractor is contingent on 
the contractor’s receipt of funds” 
or that “payment from the owner 
is a condition precedent to pay-
ment to the subcontractor”. Why 
do these provisions persist?

At a business level, some sub-
contractors do not know or care 
that such payment provisions 
are invalid. These subcontractors 
submit that, if they do not accept 
the clause, there will be another 
subcontractor that will and that 
subcontractor will be awarded 
the contract. Some subcontrac-
tors accept that the receipt of 
final payment, if it happens, is 
a fortuitous future event and 
not the result of good business 
practices. A more sophisticated 
subcontractor may simply reason 
that it does not need to negotiate 
the contingency provision since it 
is not enforceable anyway.

Difference	Between	A
Contingent	Clause	and	A	Clause	
Fixing	the	Time	for	Payment
Legally, there is an important 
difference between a provision 
that shifts the risk of owner 
nonpayment to the subcontrac-
tor and one that fixes a time for 
subcontractor payment. Gener-
ally, a payment clause that does 
not shift the risk of the owner’s 
nonpayment from the contrac-
tor to the subcontractor, but 
merely fixes a time for payment 
to the subcontractor does not 
violate the Lien Law and will be 
enforceable. The issue then often 
becomes whether the payment 
provision in the subcontract pro-
vides a reasonable time for pay-
ment or is an improper attempt 
to sidestep West-Fair.

In one case, for example, a con-
tractor unsuccessfully tried to 
avoid the effect of West-Fair by 
providing in its subcontract: 
“For purposes of payment only, 
Contractor is acting as agent 
of Owner.”  This subcontract 

also specifically stated that the 
subcontractor’s lien rights were 
protected. The appellate court 
determined that the subcontract 
language did not protect the con-
tractor and it was still obligated 
to pay its subcontractor when it 
did not receive payment from the 
owner.  

In a case reaching a seemingly 
different result, a subcontract 
provided for the payment of 
retainage to the subcontractor 
after the contractor’s receipt of 
final payment from the owner. 
The court determined that the 
subcontractor’s obligation to pro-
vide certain release documents 
before payment was a valid and 
enforceable condition precedent 
to payment which did not run 
afoul of West Fair. The court did 
not seem troubled that the sub-
contractor’s provision of the doc-
uments would release its claims.

Further	Confusion
Effective in 2003, New York 
enacted the Construction Con-
tracts Act (the “Act”). The Act 
generally applies to private non-
residential construction projects. 
The Act’s legislative intent states: 
“It is the intent of this legislation 
to address those situations in 
which, contrary to existing con-
tracts, payments for approved 
services are unjustly delayed.” 
However, the Act also may pro-
vide certain situations in which 
an owner’s or contractor’s failure 
to pay its contractor or subcon-
tractor is excused. 

If payment by the owner is subject 
to lender approval, for example, 
the Act provides that payment of 
the contractor’s invoice is not due 
until seven days after the owner 
has received the funds.  Accord-
ingly, the contractor may be 
forced to wait for payment until 
the owner’s lender has approved 
payment.  The Act, therefore, 
establishes a situation in which 
the owner may have a valid rea-
son not to pay a contractor and 
the contractor, in turn, may have 
a valid reason not to pay the sub-
contractor. 

In addition, the Act states that 
the general contractor shall pay 
its subcontractor, and each sub-
contractor shall pay its subcon-
tractors, the full or proportionate 
amount of funds received from 
the owner for each subcontractor’s 
work and materials, following the 
receipt of good funds.  Again, the 
Act may create a circumstance 
in which the contractor’s receipt 
of payment from the owner can 
become a condition precedent 
to payment to the subcontractor. 
The potential conflicts in these 
payment provisions under the 
Act remain untested.
Adding to the confusion, in a 
recent case, the Court of Appeals 
determined that, in a New York 
project involving a Delaware sub-
contractor and a Florida contrac-
tor, Florida law should apply as 
provided for in the parties’ sub-
contract. Accordingly, the pay-
when-paid provision of the sub-
contract was enforced because it 
was permitted under Florida law. 
The court reasoned: “Considering 
these factors and given the check-
ered history of pay-if-paid clauses 
in the construction industry, we 
cannot say they are “truly obnox-
ious” so as to void the parties’ 
choice of law. In short, [plaintiff 
subcontractor] has not sustained 
its “heavy burden” of proving that 
application of Florida law would 
be offensive to a fundamental 
policy of this State.” Apparently, 
the court believed that the policy 

weighing against the pay-if-paid 
clause was not so important that 
New York needed to strike the 
provision in that case. 

Suggested	Actions
In negotiating payment provi-
sions in subcontracts, it is impor-
tant for the subcontractor to 
recognize and avoid clauses that 
shift the risk of owner nonpay-
ment from the contractor to the 
subcontractor. Although under 
West Fair these types of clauses 
should be unenforceable, a sub-
contractor will not want to suf-
fer the loss of time and money 
involved in having a court make 
that determination. A subcon-
tractor that confronts a clause 
seeming to transfer the risk of 
owner nonpayment should insist 
that the clause provide for a rea-
sonable and fixed time for pay-
ment.

The subcontractor should be 
careful that it does not permit 
the contractor to fix a distant and 
uncertain time for payment. Cre-
ative contractors will continue to 
tinker with payment language to 
push off payment to subcontrac-
tors until the money is in the con-
tractor’s hand or the latest pos-
sible date that delayed payment 
will be allowed; subcontractors 
will continue to play an impor-
tant role in establishing a reason-
able date for their payment.

Continued from Page 3
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Monday, July 16, 2007
Cherry Valley Country Club,
Garden City, New York

STA
SUBCONTRACTORS
TRADE ASSOCIATION

Annual	Golf	Outing

For more information, contact
Ron Berger at 212.398.6220 or
e-mail him at:stanyc.berger@verizon.net
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Tel:  212- 944-0070
Fax:  212- 944-8499
Painting

JoAnn	Miano
Carabie	Corporation
216 South Terrace Ave.
Mt. Vernon, NY 10550
Tel:  914-699-0125
Fax:  914- 699-0052
Painting

Neil	Singh
Fine	Painting	&	Decorating
25 Hutcheson Place
Lynbrook, NY 11563
Tel: 516-599-4100
Fax: 516-599-0828
Painting

Peter	Silverstein
Herman	Levine	Decorating
313 W. Old Country Rd.
Hicksville, NY 11801
Tel: 516-822-5666
Fax: 516-822-2435
Painting

Welcome	Our	New	Members

Dino	Erbeli
Mid	Manhattan	Painting	Co.
321 West 44th Street
New York, NY 10036
Tel: 212-265-5809
Fax: 212-582-3768
Painting

J.	Brendan	Murray
Newport	Painting	Co.
532 W. 30th Street
New York, NY 10001
Tel: 212-465-9080
Fax: 212-465-9085
Painting

Mitchell	Nichtberger
Paramount	Painting	Co.
50 Rockefeller Plaza
New York, NY 10020
Tel: 212-632-5244
Fax: 212-632-5243
Painting

Peter	Gisondi
Peter	Gisondi	&	Co.
11 Harding Avenue
White Plains, NY 10606
Tel: 914-948-2023
Fax: 914-948-0653
Painting

Arnold	Bell
Roebell	Painting	Co.
4960 Easton Street
Ronkonkoma, NY 11779
Tel: 631-471-6200
Fax: 631-981-4968
Painting

Herb	Carlo
USA	Painting	&	Decorating
124-16 26th Avenue
Flushing, NY 11354
Tel: 718-762-7769
Fax: 718-762-6754
Painting

Jerome	Haber
W&W	Glass	Systems
300 Airport Executive Park Dr.
Nanuet, NY 10954
Tel: 845-425-4000
Fax: 845-425-6156
Glaziers and Iron Workers
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Jerry	Barash
H&J	Painting	Corp.
158 Clarke Avenue
Staten Island, NY 10306
Tel: 718-668-0368
Fax: 718-668-0368
Painting

Steven	Frind
Leslie	A.	Danon
Rack	&	Go	LLC
10 Robertson Avenue
White PLains, NY 10606
Tel: 917-232-1551
Supplier of racks 
for commercial vehicles
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INNOVATIVE.
we create new ways to keep your business financially sound.

Allied North America is an insurance brokerage unlike any other. The only major national firm that’s focused exclusively on 
construction, we’re not just one of this industry’s largest independent insurance and surety brokers, we’re among its leading 
innovators.  From our strategic surety bond solutions to the only risk management consulting business created solely for 
contractors, builders and owners, we’ve built our business by offering better ways to protect yours. Allied North America: Risk 
management specialists for the construction industry.

1-866-525-3606 |  www.alliedna.com

Chairman & CEO
Allied North America

BILL marIno

ALLI2007_Bill_7.5x9.5_SCN_4C.ind1   1 4/9/07   11:08:55 AM



STA Subcontractors News 12April 2007



STA Subcontractors News 13April 2007



STA Subcontractors News 14April 2007



STA Subcontractors News 15

All of us at Allied Safety Management congratulate the Empire State 
Subcontractors Association Safety Group 560 on successfully managing 
their Workers’ Compensation program again this year, resulting in 
a 30% dividend.  Over the past seven years, the Safety Group 
members have received over $6,900,000 in dividends and $8,200,000 
in discounts.

Congratulations also to our members on yet another great year.  We 
look forward to continuing to successfully manage the Empire State 
Subcontractor Association Safety Group 560 for years to come.

For more information about joining the Safety Group, Please contact me 
at 516.733.9252 or via e-mail at jblackmore@alliedna.com

Best wishes!

 

John Blackmore
Vice President & Director of Workers’ Compensation

CONGRATULATIONS
TO THE EMPIRE STATE SUBCONTRACTOR 

ASSOCIATION SAFETY GROUP 560
ON ANOTHER SUCCESSFUL YEAR.

Allied Safety Management

April 2007
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SUBCONTRACTORS	NEWS
1430 Broadway . Suite 1600
New York, NY 10018

T:   212.398.6220
F:   212.398.6224

e-mail: subcontractorstrade@verizon.net
website: www.stanyc.com

Officers

Fred Levinson, President
Alan Nathanson, Vice President
Robert Samela, Vice President
Gary Segal, Treasurer
W. Scott Rives, Secretary
Ronald S. Berger, Executive Director

Upcoming	Events

Executive	Committe	Meeting
Thursday, May 3, 2007 - 8:00 am

Board	of	Directors	Meeting
Tuesday, May 8, 2007 - 5:30 pm

Annual	Construction	Awards	Night
Saturday, May 5, 2007 - 7:00 pm

Annual	Golf	Outing
Monday, July 16, 2007
Cherry Valley Country Club,
Garden City, New York

Board	of	Directors:

JOSEPH AZARA
C.D.E. Air Conditioning

JOHN A. FINNAMORE
Jordan Panel Systems Corp.

JERRY LISS
A.  Liss & Co., Inc.

HENRY L. GOLDBERG
Goldberg & Connolly

RANDY RIFELLI
United Iron

DAVID HARRON
A/C Electric

ROBERT ANSBRO
The New York Roofing Company

MICHAEL D. CHAFETZ
MDC Construction Management

MONET MILAD
Milad Contracting Corp

ROBERT WEISS
A.J. McNulty & Co., Inc.

JOHN VILLAFANE
Eldor Electric, LLC

GUY VANDEVAARST
Empire System Solutions

CRAIG GILSTON
Gilston Electrical Contracting

BENEDETTO GIAMBRONE
B.G. National Plumbing & Heating, Inc.
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Most standard construction sub-
contract forms will soon include 
check off boxes to choose among 
arbitration, litigation and other 
methods for binding resolution 
of disputes.  The choice for sub-
contractors is an easy one. Just 
check the arbitration box.  If the 
check off section is left blank, 
any disputes will ordinarily go to 
litigation if not resolved through 
mediation.

Arbitration helps subcontractors 
who are regularly saddled with 
unfair subcontract language.  
Courts nearly always strictly 
enforce even highly one-sided 
subcontract terms. While arbitra-
tors consider subcontract terms 
seriously, they are far more likely 
than courts to also take extenuat-
ing circumstances into account. 

Construction disputes typically 
involve practical job site issues 
and prevailing industry prac-
tices.  These disputes can best be 
evaluated and resolved by sea-
soned construction profession-
als instead of  judges and jurors 
unfamiliar with industry prac-
tices, terminology, shop draw-
ings, construction team relation-
ships, performance standards 
and the like.  A further plus for 
arbitration is that the parties get 
to select the arbitrator(s) with the 
expertise necessary and assure 
judgment by ones peers in the 
industry.
 I once asked a veteran New York 
contractor how he became such 
a fan of arbitration.  He told me 
that he had a big case being tried 
in court and decided to drop by 
to see how things were going. 
While his lawyer was presenting 
evidence, only one juror was tak-
ing notes.  Another was nodding 
off, and the other ten were either 
looking puzzled or seemed bored.  
At the first break, he told his law-
yer to settle the case, and he has 
been a strong advocate of arbitra-
tion ever since. 

The cost and speed of dispute 
resolution are important con-

siderations for subcontractors. 
Typically, small arbitration cases 
(under $75,000 in claims) are 
handled on a fast track basis 
when administered under the 
auspices of the American Arbi-
tration Association (AAA).  The 
AAA also provides that cases 
under $10,000 can be resolved 
without a hearing using docu-
ments only.  Many cases are 
also handled through the use 
of telephonic hearings if neces-
sary depending on the needs of 
the parties. This does save time 
and money and allows parties to 
avoid travel and time away from 
their primary jobs.  Many smaller 
cases are presented without use 
of attorneys.  Regular track AAA 
cases ($75,000 to $500,000) 
are also expedited with a mini-
mum of discovery, depositions 
and other procedures that add 
to the cost of litigation.  Large 
complex arbitration cases (over 
$500,000) involve more formali-
ties, but still compare favorably 
with litigation.  Lastly, arbitra-
tion decisions are final, binding 
and readily enforceable. Thus, 
no additional legal costs are 
incurred for appeals, nor is more 
time lost from work by supervi-
sors and workers preparing for 
and participating in extended 
court actions.

A common misperception is that 
arbitrators generally “split the 
baby” in making their awards.  
Studies confirm that this is simply 
not the case.  There are clear win-
ners and losers in a big majority 
of the adjudications.  Arbitrators’ 
decisions include a breakdown of 
how the award was calculated.  If 
requested by the parties, a rea-
soned award is supplied explain-
ing the underlying logic on which 
the award was based.  Parties can 
request that a reasoned award 
be provided and it is up to the 
arbitrator on whether or not a 
reasoned award will be supplied. 
In most instances, if parties agree 
that a reasoned award is neces-
sary arbitrators will provide one.  
There are no added expenses 

or preconditions for getting 
the requested reasoned award, 
although additional arbitrator 
compensation may be incurred 
since they will need to write the 
award.  Each arbitration case is 
decided on its own merits instead 
of being measured against prior 
court decisions generally involv-
ing differing circumstances.   

     Time is another important 
factor in construction.  AAA fast 
track arbitrations, for example, 
are scheduled for a single hear-
ing day and without the cost of a 
stenographer. The award is made 
within two weeks after the hear-
ing is completed.  AAA regular 
track and large complex ones 
are speeded up by allowing some 
informality in establishing basic 
facts of a case.  The skilled arbi-
trator will work to get the par-
ties to submit joint statements 
of fact or an itemization of the 
claims and set schedules for the 
exchange of documents to expe-
dite the process.  Then too, time 
is not wasted on such litigation 
elements as jury selection and 
postponements due to clogged 
court calendars.  On less complex 
cases, the parties often can repre-
sent themselves successfully at a 
further saving.  

     Standard construction con-
tracts almost always call for the 
parties to attempt settlement of a 
dispute through mediation before 
going to arbitration or litigation.  
Mediation is non binding on the 
parties.  The mediator does not 
impose a solution but instead 
serves to facilitate settlement by 
the parties themselves.  On com-
plex cases, mediation is a good 
tool to use to settle those issues 
that can be settled, with arbitra-
tion available for those issues 
that could not be settled. This 
enables the arbitration process to 
focus on those issues that need a 
binding decision.  Mediation has 
an excellent success rate.  

     If mediation fails to produce 
a settlement, the dispute then 

ordinarily goes to the method of 
binding resolution called for in 
the subcontract – arbitration, liti-
gation or other (such as a mini-
trial).  However, it often becomes 
apparent to both parties follow-
ing unsuccessful mediation that 
arbitration would clearly be the 
quickest, most practical means 
for reaching binding resolution of 
the dispute.  By joint agreement 
to arbitrate matters not resolved 
in mediation (checking Arbitra-
tion in the subcontractor’s ADR 
check-off box of the contract), 
parties can move quickly into the 
arbitration process.  

Whether a dispute is in mediation 
or arbitration, it is vitally impor-
tant that the case be adminis-
tered professionally and quickly. 
Construction documents pub-
lished by the American Institute 
of Architects and by many other 
national organizations call for 
both mediation and arbitration 
to be administered by the AAA 
in accordance with its Construc-
tion Industry Arbitration Rules.  
The AAA has maintained a ster-
ling reputation throughout its 81 
years of existence. Its arbitration 
rules and mediation procedures 
are updated regularly based on 
changes recommended by AAA’s 
National Construction Dispute 
Resolution Committee.  STA and 
its sister industry organizations 
are represented on the Commit-
tee by the Associated Specialty 
Contractors (ASC).  Subcon-
tractors having suggestions for 
improving the dispute resolution 
process are encouraged to offer 
ideas through Ron Berger who 
meets with other ASC trustees 
twice a year.  

     With so much to like about 
arbitration, a natural question is 
why many lawyers seem to prefer 
litigation of disputes. Money is 
obviously a consideration. With 
less time spent for court formali-
ties, depositions, interrogatories, 
identification of case citations 
and various technical motions, 
there are typically fewer lawyers’ 

ARBITRATION	BENEFITS	SUBCONTRACTORS
By	Thomas	Barfield	Consultant	to	the	Association	of	Specialty	Contractors	(ASC)	and	former	STA	President
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hours with arbitration, particu-
larly on fast and regular track 
cases. Lawyers also often prefer 
the formality of courts to arbi-
tration’s emphasis on practicality.  
Finally, they miss the chance to 
appeal which gives them a shot at 
salvaging a case that perhaps was 
not well argued the first time, as 
well as the added billing for fees

     Subcontractors are well advised 
to make good faith efforts to 
resolve disputes when these arise 
through good faith direct discus-
sions with representatives of the 
other parties having authority 
to settle the issues, including if 
necessary involvement of senior 
management. If a dispute goes 
to mediation, there is much to 
be gained by reaching agreement 
without incurring further legal 
expenses and loss of employees’ 
time.  Still, there are occasions 
when resolution of disputes can 
only be achieved through some 
type of dispute resolution process.  
For these disputes, subcontrac-
tors will be well served by relying 
on the arbitration process.
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In 1995, New York’s highest court, 
the Court of Appeals, decided that 
a pay-when-paid provision in a 
subcontract, which transferred 
the risk of an owner’s payment 
default from a general contractor 
to a subcontractor, was void and 
unenforceable.  The construction 
community has been aware of 
the Court’s decision in that case, 
West-Fair Electric, for over ten 
years old. This article addresses 
two questions. First, what has 
happened with pay-when-paid 
clauses since West-Fair? Second, 
why do contingency payment 
clauses still linger? 

Background
In West-Fair, the Court of Appeals 
was asked to determine whether 
the following contract provision 
should be enforced against a sub-
contractor:

It is specifically understood and 
agreed that the payment to the 
trade contractor is dependent, as 
a condition precedent, upon the 
construction manager receiving 
contract payments, including 
retainer from the owner

The Court reasoned that the 
insolvent owner in that case 
would most probably never make 
another payment to the contrac-
tor. Since it was virtually certain 
that the owner would not make 
additional payments, if the con-
tingency payment clause were 
deemed effective, the subcon-
tractor’s right to receive payment 
would be indefinitely suspended. 
The subcontractor would, there-

fore, effectively waive its right to 
enforce its mechanic’s lien. How-
ever, a waiver of the right to file 
or enforce a mechanic’s rights 
violates Lien Law § 34. Accord-
ingly, the Court determined that 
the conditional payment clause 
should not be enforced.

Persistence	of
Pay-When-Paid	Clauses
Despite the West-Fair decision, 
subcontract payment provisions 
still routinely contain language 
that states that “payment to the 
subcontractor is contingent on 
the contractor’s receipt of funds” 
or that “payment from the owner 
is a condition precedent to pay-
ment to the subcontractor”. Why 
do these provisions persist?

At a business level, some sub-
contractors do not know or care 
that such payment provisions 
are invalid. These subcontractors 
submit that, if they do not accept 
the clause, there will be another 
subcontractor that will and that 
subcontractor will be awarded 
the contract. Some subcontrac-
tors accept that the receipt of 
final payment, if it happens, is 
a fortuitous future event and 
not the result of good business 
practices. A more sophisticated 
subcontractor may simply reason 
that it does not need to negotiate 
the contingency provision since it 
is not enforceable anyway.

Difference	Between	A	Contingent	
Clause	 and	 A	 Clause	 Fixing	 the	
Time	for	Payment
Legally, there is an important 
difference between a provision 
that shifts the risk of owner 
nonpayment to the subcontrac-
tor and one that fixes a time for 
subcontractor payment. Gener-
ally, a payment clause that does 
not shift the risk of the owner’s 
nonpayment from the contrac-
tor to the subcontractor, but 
merely fixes a time for payment 
to the subcontractor does not 
violate the Lien Law and will be 
enforceable. The issue then often 
becomes whether the payment 

provision in the subcontract pro-
vides a reasonable time for pay-
ment or is an improper attempt 
to sidestep West-Fair.

In one case, for example, a con-
tractor unsuccessfully tried to 
avoid the effect of West-Fair by 
providing in its subcontract: 
“For purposes of payment only, 
Contractor is acting as agent 
of Owner.”  This subcontract 
also specifically stated that the 
subcontractor’s lien rights were 
protected. The appellate court 
determined that the subcontract 
language did not protect the con-
tractor and it was still obligated 
to pay its subcontractor when it 
did not receive payment from the 
owner.  

In a case reaching a seemingly 
different result, a subcontract 
provided for the payment of 
retainage to the subcontractor 
after the contractor’s receipt of 
final payment from the owner. 
The court determined that the 
subcontractor’s obligation to pro-
vide certain release documents 
before payment was a valid and 
enforceable condition precedent 
to payment which did not run 
afoul of West Fair. The court did 
not seem troubled that the sub-
contractor’s provision of the doc-
uments would release its claims.

Further	Confusion
Effective in 2003, New York 
enacted the Construction Con-
tracts Act (the “Act”). The Act 
generally applies to private non-
residential construction projects. 
The Act’s legislative intent states: 
“It is the intent of this legislation 
to address those situations in 
which, contrary to existing con-
tracts, payments for approved 
services are unjustly delayed.” 
However, the Act also may pro-
vide certain situations in which 
an owner’s or contractor’s failure 
to pay its contractor or subcon-
tractor is excused. 

If payment by the owner is subject 
to lender approval, for example, 

the Act provides that payment of 
the contractor’s invoice is not due 
until seven days after the owner 
has received the funds.  Accord-
ingly, the contractor may be 
forced to wait for payment until 
the owner’s lender has approved 
payment.  The Act, therefore, 
establishes a situation in which 
the owner may have a valid rea-
son not to pay a contractor and 
the contractor, in turn, may have 
a valid reason not to pay the sub-
contractor. 
In addition, the Act states that 
the general contractor shall pay 
its subcontractor, and each sub-
contractor shall pay its subcon-
tractors, the full or proportionate 
amount of funds received from 
the owner for each subcontractor’s 
work and materials, following the 
receipt of good funds.  Again, the 
Act may create a circumstance 
in which the contractor’s receipt 
of payment from the owner can 
become a condition precedent 
to payment to the subcontractor. 
The potential conflicts in these 
payment provisions under the 
Act remain untested.

Adding to the confusion, in a 
recent case, the Court of Appeals 
determined that, in a New York 
project involving a Delaware sub-
contractor and a Florida contrac-
tor, Florida law should apply as 
provided for in the parties’ sub-
contract. Accordingly, the pay-
when-paid provision of the sub-
contract was enforced because it 
was permitted under Florida law. 
The court reasoned: “Considering 
these factors and given the check-
ered history of pay-if-paid clauses 
in the construction industry, we 
cannot say they are “truly obnox-
ious” so as to void the parties’ 
choice of law. In short, [plaintiff 
subcontractor] has not sustained 
its “heavy burden” of proving that 
application of Florida law would 
be offensive to a fundamental 
policy of this State.” Apparently, 
the court believed that the policy 
weighing against the pay-if-paid 
clause was not so important that 
New York needed to strike the 

PAY-WHEN-PAID	PROVISIONS:	WHAT’S	NEW?
Tom	Czik,	Esq,		Cullen	and	Dykman	LLP

TOM czIk
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provision in that case. 

Suggested	Actions
In negotiating payment provi-
sions in subcontracts, it is impor-
tant for the subcontractor to 
recognize and avoid clauses that 
shift the risk of owner nonpay-
ment from the contractor to the 
subcontractor. Although under 
West Fair these types of clauses 
should be unenforceable, a sub-
contractor will not want to suf-
fer the loss of time and money 
involved in having a court make 
that determination. A subcon-
tractor that confronts a clause 
seeming to transfer the risk of 
owner nonpayment should insist 
that the clause provide for a rea-
sonable and fixed time for pay-
ment.

The subcontractor should be 
careful that it does not permit 
the contractor to fix a distant and 
uncertain time for payment. Cre-
ative contractors will continue to 
tinker with payment language to 
push off payment to subcontrac-
tors until the money is in the con-
tractor’s hand or the latest pos-
sible date that delayed payment 
will be allowed; subcontractors 
will continue to play an impor-
tant role in establishing a reason-
able date for their payment.

Tom Czik is an attorney with Cul-
len and Dykman LLP in Garden 
City, NY.


