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In theory, with a “flow down”
clause, all obligations and duties
of the general or prime contrac-
tor to the owner “flow down” to
the subcontractor. In complex
construction litigation, however,
the issue of whether a subcon-
tractor is effectively bound by
operation of a “flow down” clause
to a particular provision of the
prime contract often arises. 

A recent case has discussed in
detail current New York law
regarding the important question
of the enforceability of flow-down
clauses in construction contracts. 

In explaining the general prin-
ciples involved, the Court stated:

The well-settled rule is that a
reference by the contracting party
to an extraneous writing for a 
particular purpose makes it a part
of their agreement only for the
purpose specified... Where incor-
porated matters refer to for a 
specific purpose only it becomes a
part of the contract for such 
purpose only and should be treated
as irrelevant for all the purposes.

Thus, certain, but not all, pro-

visions in a prime contract can be
enforced by a general contractor
by asserting a “flow down” provi-
sion against its subcontractor.

The Court went on to observe,
however, that:

In New York, this rule finds
expression in the construction
contract cases, which hold that
general incorporation clauses in a
construction contract, incorporat-
ing prime contract clauses by ref-
erence into a subcontract, bind the
subcontractor only as to prime
contract provisions relating to the
scope, quality, character and man-
ner of work to be performed by the
subcontract.”(Emphasis added.)

These “scope, quality, charac-
ter and manner of the work” type
provisions go to the essence of the
subcontractor’s work since such
work cannot be performed ade-
quately without such standards
being understood between the
parties. As a result, the courts have
held such provisions as having
“flowed down” successfully against
subcontractor and enforceable.

Construction
Permits Reach
RecordHigh
The results are in, and FY’05

was another banner year for 
construction activity in New York
City. As reported in the Septem-
ber 2005 Mayor’s Management
Report (MMR), total construc-
tion permits reach a record high
of 110,058 this past fiscal year – 
a 26% increase since FY’01. 

City Council Passes Healthy
Building Legislation:

On September 15, 2005 the
NYC Council passed intro. 324-A,
important legislation that will
mandate new “green” design stan-
dards for all New York City public
construction. The bill requires
more stringent environmental
standards for the construction
and rehabilitation of municipal
buildings including schools, hos-

Flow-Down Clauses: 
In Construction 
Contracts
What Actually Flows?

continued on page 4continued on page 3

A flow-down clause in a construction
contract is a provision that incorporates by
reference the terms of the prime contract
into the subcontract. 

By Henry Goldberg

 



President’s Message: Caught in the Middle

The new PLA agreement with the SCA attempts to enforce resolution of Jurisdictional Disputes. 
It requires that the two parties claiming the work go to the New York Plan for resolution.

So far that has not happened because one of the parties has pulled out the New York Plan and it
puts our members in a precarious position.

We are caught in the middle without input into resolving the dispute.

We are faced with threats of Liquidated Damages, and even worse Default, which could be the
obituary of the Subcontractors Company doing Public Works.

We as a group implore the disputing parties to equitably resolve the issues, as they have promised 
to do so by signing the PLA, so that the PLA work is not jeopardized.

I know that without the PLA our members would have continued to lose this work to non-union
firms who have no issues.

When looking at it as a new source of work over the five-year period, it’s easy to see why $6 billion
worth of work should overcome all disputes. It creates millions of man hours in labor at prevailing
rate, reduces unemployment significantly and stabilizes the economic health of the companies
doing the work and the unions providing the labor.

Resolving the issue without disruption of the work is imperative.

Sincerely,
Fred Levinson
President
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body of law develop. It may be
that greater responsibility will 
be the lot of the construction
manager. Will this expansion of
liability help or hurt already
beleaguered subcontractors?
Where and how will Labor Law §
240 be twisted and bent before
real statutory relief is enacted?
Judge Smith, in his dissenting
opinion, pointed out that Labor
Law § 240(1) applies civil liability
“well beyond” ordinary liability
and has generated “an enormous
quantity... of “litigation” and 
cautions against expansive judi-
cial interpretation of the statute.
The case may have opened an
opportunity to subcontractors
who may well seek to join CMs to
share liability on the grounds that
they have a duty to monitor the
safety of the site and their failure
to do so may be a breach of their
obligations sufficient to require
CMs to share liability with others.
Perhaps others at the project will
now more frequently share the
burdens of Labor Law § 240(1)
and it may be the Legislature 
will finally act in respect of this
burdensome statute. 

When is a Construction Manager
an agent of the owner? 
When the Judge says so!

Last month we discussed a
N.Y. Court of Appeals’ decision
dealing with construction man-
agers and their entitlement to
indemnification. (Port Authority
of N.Y. and N.J., (3 N.Y.3d 486)).

In that case the Court deprived
the construction manager of the
benefits of the contractual indem-
nification clause contained in the
contract between the owner and
the general contractor, purported-
ly designed to benefit the Port
Authority and its “agents”.
Although the contractor was hired
by the Port Authority to perform

construction management services,
the Court rejected the construc-
tion manager’s contention that it
was an agent of the owner and
entitled to indemnification. While
it would appear customary that a
construction manager acts for and
on behalf of the owner in the usual
course of events, the Court said the
construction manager was not the
agent of the owner because no
document designated it as such.
Consequently, the construction
manager was sued by an injured
employee, invoking Labor Law §
240, but could not take advantage
of the indemnification clause that
protected the Port Authority and
its “agents”.

Now “along comes Turner”, a

very recent case, which the New
York Court of Appeals decided in
May of this year, Walls v. Turner
(4 N.Y.3d 861), in which the
Court held that Turner as the
construction manager, acted as
the “eyes, ears and voice” of the
owner at a school project and
consequently also was liable to
an injured employee under
Labor Law § 240(1) “as statutory
agent of the school district under
Labor Law § 240(1).

Judge Smith, in a strong dissent,
asserted that Turner’s role at the
project was the typical construction
manager’s advisory role and was
“generally not responsible for
injuries under Labor Law § 240(1).

It will be interesting to see this
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L E G A L  L O G

CONSTRUCTION MANAGER – AGENT OF THE OWNER?
By Jay Kushner, Esq. — Goldberg & Connolly, STA Legal Counsel
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. While it would appear customary that a

construction manager acts for and on behalf
of the owner in the usual course of events, 
the Court said the construction manager 
was not the agent of the owner because 
no document designated it as such. 

However, provisions other than
those relating to the “scope, quali-
ty, character and manner” of the
subcontractor’s work, items which
might be considered ancillary, will
not bind the subcontractor unless
the provision is specifically incor-
porated in the subcontract. The
court distinguished, for example,
critical dispute resolution provi-
sions of a prime contract.

Provisions other than the scope,
quality and character and manner
of the work must be specifically
incorporated to be effective
against the subcontractor. In par-
ticular, clauses relating only to the
resolution of the disputes are not
incorporated by a mere general
incorporation clause; instead
clauses of this kind must be incor-
porated by language “sufficient
and specific” to assure that the
parties intended that they apply. 

For the Subcontractor
From a subcontractor’s per-

spective, it must realize that
without such specific and
expressed “flow down” language
in its subcontract, it might not be
liable to the prime to the same
extent that the general contract is
impacted by its prime contract. It
should not be cajoled or coerced
into giving up valuable rights
because it was told such rights
were not pursued in accordance
with the strict dispute resolution
or notice provisions of the prime
contract between the general
contractor and the owner.

For The General Contractor
From the perspective of a 

general contractor, a flow-down
clause can be a useful tool to bind
subcontractors to the provisions
of the prime contract. General
contractors certainly do not want

to incur liability to the owners
because substandard or non-
conforming work was performed
by a subcontractor without the
ability to pass responsibility for
the prime contract’s work stan-
dards on to the subcontractor

However, general contractors
often do not realize that, with a
broad-sweeping flow down clause,
all the contractual obligations do
not “flow down” to bind the sub-
contractor. The flow-down clause
may, therefore, give the prime
contractor a false sense of security
believing, for example, that unless
its subcontractors give notice of a
claim in accordance with the
prime contract’s provisions, the
subcontractor has waived such
rights. The general contractor
might then not pursue the sub-
contractor’s claim with the owner,
only to discover that the subcon-
tractor’s rights were still intact

despite the subcontractor’s lack of
notice to the general contractor. 

A typical flow down clause 
in a subcontract states:

“The Contractor binds itself to
the Subcontractor under this
Agreement in the same manner
as the Owner is bound to the
Contractor under the Contract
documents.”

This clause is not specifically
sufficient and fails to express the
intent to bind a subcontractor to
“procedural” clauses (i.e., clause is
outside the core “scope, quality,
character and manner of the work”
provisions) found in a prime con-

Flow-Down Clauses: In Construction Contracts
continued from page 1

continued on page 4

 



pitals and city offices. Green
building initiatives will save ener-
gy, produce less pollution, and
conserve natural resources as well
as restrict use of certain types of
harmful building materials.

In addition to city- owned
buildings, intro. 324-A also
applies to private development
projects that receive more than
$10 million in city funding. 

continued from page 1
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THE NEW YORK STATE INSURANCE

Department approved a revision
in the workers’ compensation
rates. However the increase was
much less than what was request-
ed by the New York Compensa-
tion Insurance Rating Board
(NYCIRB). The Insurance
Department approved an overall
increase of 5% which affects
approximately 600 classifications
of businesses throughout the
state. The new rates take effect on
October 1, 2005 and effect poli-
cies with rating anniversaries on
or after October 1, 2005. In years
past the construction industries’
manual rates increased by two to
three times what the NYCIRB
reported as the average increase. 

In addition to the manual rates
changes there will also be revisions
to the New York State Assessment
and Territorial Differentials which
also takes affect October 1, 2005.
The New York State Assessment
which funds the Workers Com-
pensation Board, Re-opened Case
Fund, Special Disability Fund,
Interdepartmental Expenses and
the Special Funds Conservation
Committee, will increase from
15.1% to 17.5%, an increase of 16%.

The New York Compensation
Insurance Ratings Board, acting
under the direction of the Superin-
tendent of Insurance, governs the
underwriting of Workers Com-
pensation and Employers Liability
Insurance in the state of New York.
The NYCIRB is empowered to
determine, revise or modify the
classification(s) or rate (s) applica-
ble to any individual risk. Prior to
July 15th of each year the NYCIRB
reports to the Superintendent of
Insurance their actuarial findings
and request changes in the manu-
al rates, assessment and other fac-
tors used to calculate workers
compensation premiums. Oddly
enough, the data from the State
Insurance Fund is not used in
determining rates. In 1959 by
court decision it was determined
that, since the State Insurance
Fund was required to write any
business, regardless of the employ-
ers’ record, its experience would
generally tend to differ from the
overall experience of the private
insurance market and should
therefore be excluded from the

financial data ratemaking.
The NYCIRB uses historical

payroll, losses and premiums
reported by the insurance carri-
ers and apply trending and sta-
bility factors in determining a
current manual rate. They also
take into consideration the rising
cost of medical treatment and
rehabilitative services, the insur-
ance carriers’ cost of doing busi-
ness and any potential benefit
level increase.

The NYCIRB has been seek-
ing a double digit general rate
increase since May of 2004. They
initially requested a 29.3% rate
increase effective October 1, 2004
which was rebuffed by the New
York State Insurance Depart-
ment. The NYCIRB subsequently
filed for a 9.5% rate increase in
August 2004 but later withdrew
their filing pending the availabili-
ty of more current rating data. In
May of 2005 The NYCIRB filed a
proposed rate increase of 16.5%
to become effective October 1,
2005 which was ultimately
reduced to 5% by the New York
State Insurance Department.

A few months ago the gover-
nor signed a bill continuing the
Construction Employment Pay-
roll Limitation law which was
first enacted on October 1, 1999.
The law currently caps contrac-
tors’ payroll in each of the eligible
construction classification codes
at $750 per week. The law also
created three geographical terri-
tories for the purpose of varying
the required manual rate off-
balance between upstate and
downstate employers. The off-
balance surcharges are referred to
as Territory Differentials. Effective
October 1, 2005. The Territorial
Differential surcharge will
decrease from 39% to 29% (26%
decrease) for Territory 1, from
30.5% to 22% (28% decrease) for
Territory 2 and from 18% to 14%
(22% decrease) for Territory 3.

The NYCIRB has changed
the procedure for recouping
charges for the Workers Com-
pensation Security Fund and for
Domestic Terrorism. The Workers
Compensation Security Fund is
the fund that protects employers
and employees should a workers
compensation carrier become

insolvent. The surcharge for the
security fund had been included
in the manual rates. Effective
October 1, 2005 there will be a
separate policyholder surcharge
of 2% of the premium plus
assessment in lieu of the sur-
charge being contained in the
manual rates. This charge is a
direct pass through from the
insurance carrier to the Security
Fund. State Insurance Fund
policyholders will not be charge
the 2% Security Fund surcharge
since the State Insurance Fund is
not required to pay into the Secu-
rity Fund. A $.01 Domestic Ter-
rorism and Catastrophe charge
has been included in all manual
rates since February 23, 2003.
This charge is subject to experi-
ence rating and other pricing fac-
tors, which was not intended
when the charge was originally
implemented. Consequently, the
$.01 charge will be removed from
the manual rate and will be
replaced by a stand-alone charge
which is similar in application 
to the TRIA charge for Foreign
Terrorism. The charge will be
stated as a rate per $100 of payroll.

There are five additional
changes worth noting, which also
became effective October 1, 2005.
The USL&H (United State Long-
shoreman & Harbor Workers
Act) surcharge increased from
91.3% to 111.2%, a 22% increase.
The expense constant increased
from $180 to $200, the cap 
for executive officers payroll
increases from $1,425 per week
or $ 74,100 per year, to $1,450 per
week or $75,400 per year and the
minimum premium charge will
increase from $850 to $875. 

If you have any questions 
concerning these changes 
I would suggest you contact 
your insurance representative 
or you can contact:

John Blackmore
Director of Workers’ 
Compensation for 
Allied Safety Management 
390 North Broadway 
Jericho, NY 11752.
Telephone: 516-733-9252
Fax: 516-704-6780
jblackmore@alliedna.com 

New Changes Effective 10/1/05
W O R K E R S  C O M P E N S A T I O N  B U L L E T I N

Construction Permits

tract. If a prime contractors wants
to avoid this problem, it will have
to take steps to specifically and
expressly bind the subcontractor
to all procedural provisions to
which it is bound to the Owner.
Otherwise, for example, a prime
may be precluded from a delay
claim against the Owner by a 
“no damage for delay” clause, but
its subcontractor may not be so
limited against it. 

Conclusion
Increasingly, we encounter in

our practice subcontract clauses
which are simply unenforceable.
Many general contractors can
not seem to resist inserting overly
self-protective clauses (e.g., “pay
if paid”) in their subcontracts.
Subcontractors for their part must
negotiate their subcontracts, and
not accept them carte blanche. In
doing so, subcontractors must be
sophisticated enough to know
what is enforceable and should
be objected to and what would
not be enforceable against sub-
contractors in any event. Under-
standing the difference should 
be an essential part of any such
negotiations. More will be pre-
sented on these important strate-
gies in subsequent articles. 

continued from page 3
Flow-Down
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Leonard Powers is a huge success.
Why expand into the bid and 
spec business now through 
LPI Controls?

To tell the truth, I love it. I
grew up in this industry, so this is
a natural place for me. I have a life
time of relationships in this busi-
ness. Besides that, I think it’s a
very important place to be for
anyone with a passion for the
building trades. 

Between the development of
the far west side, the Convention
Center, the World Trade Center
Re-development Project and all
of the development within the
public sector, the city is on the
verge of what may be one of the
largest building booms in
decades. And that’s just New York
City. This kind of robust growth 
is happening in New Jersey, as
well as the entire metro area. This
community is moving forward. 

How do you think your affiliation
with Leonard Powers will help
when it comes to new construction?

Our experience at Leonard
Powers is just one of the elements
that make LPI Controls a powerful
platform. Leonard Powers is
renowned for commercial, resi-
dential and domestic water and
hydronic heating services and
supplies. Our application experi-
ence in the aftermarket means
everything in the new construc-
tion market. Simply put, we know
first-hand what works, and what
doesn’t! If it’s been broken, we’ve
serviced it. If a system has been
poorly designed, we know that
too. When it comes to new con-
struction, we know what’s going
to be effective before pen is put to
paper. Consulting engineers and
contractors understand how 
critical this is.

What do you believe is 
your competitive edge?

First of all, we’ve got an amaz-
ing team with great capabilities.
And while this may sound cliché,
we offer better and more respon-
sive customer service. Consul-
tants need immediate call backs.
We make sure they get them. Our
in-house CAD capabilities let us
create complete drawings and
stress calculations quickly and
hand the disks right to our clients.
We also work with computer
assisted sizing tools from the
manufacturers. We get things
right the first time.

What about pricing?
Being a part of Leonard Powers

really serves our clients well here.
Leonard Powers translates into
buying power for our new con-
struction clients. And let’s face
it… the after market is what
Leonard Powers has built its 
reputation on for more than 70
years. These buildings will need
to be maintained and supported.
We’d like Leonard Powers to be
the company that does that.
Because we’re also interested in
the service contract through
Leonard Powers, LPI Controls has
a built-in interest in making sure
things go well on the front end.

What do you mean by 
purchasing power? 

First of all, our pricing is
great. We’ve worked very hard to
build relationships with quality
suppliers. In fact, we have some
exclusive relationships, such as
Leslie Controls and Patterson
Pumps. 

Our relationship with Leslie
Controls is something we’re
excited about. Leslie is the mar-
ket leader in high-pressure steam
controls. And it’s never been
more important with Legionella
on the rise. Leslie Controls is a
leader in the production of Con-
stantemp (feed-forward design)
Hot Water Heaters. This is cur-
rently one of the only products in
the marketplace that heats water
to the full temperature of steam,
which kills Legionella on contact. 

Patterson Pumps is owned by
Gorman Rupp Industries, which
is a multi-billion dollar operation
with an amazing reputation for
its quality products and unparal-
leled delivery. Patterson Pumps
usually ships in five business
days. We’re very proud that
Leonard Powers has earned the
NY/NJ exclusive for its plumb-
ing, HVAC and fire lines. 

How does the fact that you’re 
local help your clients? 

We’re committed to the New
York metro area. We own our
building. Our inventory and shop
are right here. That means we can
get to our clients quickly. Even
many of our employees are local.
We are all New Yorkers, and we’ve
always cared about keeping this
city running at Leonard Powers.
Through LPI Controls, we also
play a part in the city’s forward
momentum, and the shape it will
take tomorrow. 

For more information about 
LPI Controls, visit:
www.leonardpowers.com.

It’s full-steam ahead for the new Bid and
Spec Sales Team at Leonard Powers, 
as they dive into some of the metro areas’
most challenging construction projects. 
But what makes them so sure they’ll be
successful? How about a 70-year tradition
of supporting the building trades… not to
mention an unrelenting company president
who knows his stuff ? The following is our
interview with the Team Leader and
President of Leonard Powers, Greg Fricke.

PROFILE: Greg Fricke of Leonard Powers
I N T E R V I E W

Greg Fricke
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My decorator needs 50% down and full payment before delivery.

(Never heard the word “retainage”)

My renovation contractor needs a 1/3 down payment 

before he begins work.

(Never heard the word “retainage”)

My gym equipment guy needs 25% down and a C.O.D. payment 

before delivery.

(Never heard the word “retainage”)

My video guy wants 100% advance payment for my plasma screen 

and will bill me for his estimated cost of labor and needs to be paid 

prior to the work being done.

(He also, never heard the word “retainage”)

Can any please tell me why our industry has become 

(I don’t think it was this bad in the Roman days),

such a poor cash flow industry?

Larry Roman

WDF Inc.
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