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Downturns in the commercial
building market have caused an
imbalance in the capacity/demand
cycle, affecting market share
ratios — too much supply, not
enough demand. This causes 
further erosion of the “margins”
we attempt to achieve.

As I look at my own accounts
receivable list, and as I talk to
others in the construction indus-
try, I find at least one “common
thread”. Most of us are complain-
ing that our accounts receivables
are growing and our “aging of
receipts” is increasing. This is
severely impacting many of us.
We are being forced to borrow
more money to support our busi-

nesses. This, in turn, forces us to
pay interest out of our slim profit
margins, making them even
slimmer than they appear to be
at first glance.

Who is to blame for this?
I think that we are!
To a large extent, we are allow-

ing this to happen. We accept
contracts that have payment
terms that are beneficial to the
owner, but are detrimental to
ourselves. We can, of course, jus-
tify this by saying that “if I don’t
accept these terms, my competi-
tion will”. This may, in fact, be
true. That does not, however,

By Bernard Kobroff

WITH THE AID OF THE SUBCON-
TRACTORS TRADE ASSOCIATION,
Quantum Corporate Funding,
Ltd. recently won a lawsuit that is
of great significance to subcon-
tractors. In its judgment, the
New York State Court of Appeals,
the highest court in the State of
New York, held “that State
Finance Law §137 allows sub-
contractors’ assignees to recover
payment from bond sureties.”

Quantum, the nation’s largest
construction industry factor,
purchased accounts receivable
from Atlas Concrete Cutting
LLC. Atlas was serving as a sub-
contractor for Westway Indus-
tries, Inc., a general contractor
working on several public works

Recently, in my little segment of the industry, 
I have seen quite a few steel related companies 
go out of business or at least retreat from the
“commercial” building market. This has been
due, at least in part, to lack of cash flow,
insufficient capitalization, and working at
margins that are just plain too low.

Landmark
Case Upholds

Subcontractor’s
Rights

continued on page 4 continued on page 2

By Robert Samela

What are we...

CRAZY?



In the NCAA they call it “March Madness”; however in the construction industry it is called business

as usual, and unfortunately it happens 12 months a year. The subcontractors are asked to finance the 

construction industry by accepting delayed payments and a thing called RETAINAGE a word which you

can not find in the dictionary.

So is Bob Samela wrong when he asked the question “What are we CRAZY?” In his article that

appears on page one of this issue of our newsletter.

No! Bob is right on the money and we are the ones who are to blame by allowing these practices to

continue. I can hear you saying what can we do? Well, let me tell you what you can do. For one, you must

write and call your state Senator (Senate Bill S-2547) and Assemblyperson (Assembly Bill A-2721) and

ask them to support STA’s bill that requires that “Retainage be held in interest-bearing escrow account.” 

Also follow Bob’s idea to negotiate payment terms on your next contract, and when you get them,

hold your customer’s feet to the fire. Make them pay in accordance with the negotiated terms, and don’t

be afraid to lose the next job by demanding what is rightfully yours.

Very truly yours,

Fred Levinson

President
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President’s Message: 12 Months of Madness
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projects in Queens and Westch-
ester County. However, Westway
went out of business. When
Quantum attempted to recover
on Atlas’ claims, the surety com-
pany, United States Fidelity and
Guaranty Company, refused to
pay, claiming that its payment
obligations did not transfer to a
factor or any other assignee on
public works projects. 

After years of litigation, the
courts sided with Quantum. This
constitutes a major victory for
subcontractors because surety
companies were trying to take
away the rights available to them
under virtually every state juris-
diction throughout the United
States, as well as federally,
through the Miller Act, which
gives contractors their right to
assign their status as a proper
bond claimant. 

This decision is of great inter-
est not only to factors, but also to
other potential assignees or ben-
eficiaries. The Subcontractors
Trade Association assisted Quan-
tum by submitting an amicus
brief explaining the importance
of preserving and protecting sub-
contractors’ right to assign their

accounts receivable without hav-
ing the security of the payment
bond simply evaporate for the
benefit of the surety.

The court noted, “The attack
[on factoring]… has come pri-
marily from the insurance indus-
try…. One might reasonably ask
why these entities would care,
given that their payment obliga-
tions would presumably be unaf-
fected by any transfer thereof to a
factoring company.”

It continued, “Subcontractors
who have completed projects and
await payment may be ill equipped
to pursue their payment claims,
preferring not to spend limited
company resources on the extra
paperwork and potential litigation
costs connected with such claims.
Such companies, like Atlas here,
have therefore sold their accounts
receivable to factors, companies
that specialize in financing and
collecting these payments.”

The decision was explicit in
upholding the original intentions
of State Finance Law 137, stating,
“The primary purpose of §137…
is to provide subcontractors a
remedy by which they may recov-
er sums due them where they
would have failed under the old

more stringent lien law.”
Perhaps the most important

observation made in the high
court’s decision is the following:
“In sum, the only apparent rea-
son Quantum might pose a
greater threat to Guaranty than
Atlas is that Quantum is more
efficient at collecting bill pay-
ments than Atlas would have
been. The statute does not allow
sureties to resist payment merely
because some of section 137’s
beneficiaries are too economical-
ly weak to recover on their
deserving and lawful claims
against the bonds.” 

This favorable decision repre-
sents an important milestone for
subcontractors, and Quantum is
pleased to have played a role in
upholding their rights. 

Bernard Kobroff is an associate of
the firm of Goetz Fitzpatrick LLP
and prepared the amicus brief on
behalf of the Subcontractors Trade
Association.

Quantum Corporate Funding, Ltd.,
has been a member and a support-
er of the Subcontractors Trade
Association for over 10 years.

Landmark Case Upholds Subcontractor’s Rights
continued from page 1

As a gesture of appreciation

to the Subcontractors Trade

Association for its support,

Quantum Corporate Funding,

Ltd. has offered to pay half 

the first year’s membership

fee for the first ten new 

members who join and 

mention that they saw the 

article by Bernard Kobroff.

This favorable decision 

represents an important 

milestone for subcontractors,

and Quantum is pleased 

to have played a role in

upholding their rights.



The New York Court of Appeals
rules on the opposing
determinations of the 
First and Second Appellate
Division Departments on 
the right to assign payment 
bond rights

LAST YEAR IN THIS COLUMN, we
discussed the opposing views of
the New York Appellate Divi-
sions of the First and Second
Departments on the important
issue of whether State Finance
Law §137 permits subcontrac-
tors’ assignees to recover pay-
ments due from payment bond
sureties. The issue arose in the
case of Quantum Corporate
Funding, Ltd., Respondent v.
Westway Industries, Inc., Defen-
dant, United States Fidelity and
Guaranty Company, Appellant.

Section 137 of the State
Finance Law requires general
contractors on public construc-
tion projects to post payment
bonds for the benefit of the gen-
eral contractor’s materialmen,
suppliers, employees and sub-
contractors who bear the day-by-
day and week-by-week economic
burdens of construction work.

In the “Quantum” case, Atlas
Concrete Cutting LLC (“Atlas”)
acted as a subcontractor for West-
way Industries, Inc., a general
contractor retained to complete
various public projects in Westch-
ester and Queens counties.

After finishing its work, Atlas
sold its accounts receivable at a
substantial discount to Quan-
tum, a construction lender and
factor, for cash up front. West-
way, the general contractor,
thereafter failed to pay its debts
and went out of business.

Quantum then pursued Unit-
ed States Fidelity and Guaranty
(“Guaranty”) the surety on the

Section 137 payment bonds that
Westway had posted, in an
attempt to recover on the Atlas
claims against Westway.

After Guaranty refused to
honor Quantum’s demands for
the payments due Atlas, Quan-
tum instituted suit in Supreme
Court and obtained a default
judgment against Westway
establishing the validity of the
Atlas invoices. However, the
Supreme Court granted Guaran-
ty’s motion for summary judg-
ment, dismissing Quantum’s
claims against Guaranty under
Section 137 in reliance upon the
Appellate Division, First Depart-
ment’s holding that the subcon-
tractor’s right to recover on
payment bonds was non-assigna-
ble (see Quantum Corporate
Funding v. Fidelity & Deposit Co.
of Maryland, 258 A.D.2d 376 (1st
Dept., 1999).

On appeal, the Appellate
Division, Second Department
reversed the Supreme Court’s
dismissal acknowledging that its
decision conflicted with the
Appellate Division’s decision in
the First Department.

To resolve the split between
the two Appellate Divisions, the
Court of Appeals, New York’s
highest Court, granted the sure-
ty’s motion to appeal to the Court
of Appeals to determine whether
a subcontractor can assign its
rights under a Section 137 pay-
ment bond.

The Court of Appeals, on Feb-
ruary 17, 2005, decided that State

Finance Law §137 allows sub-
contractors to assign their rights
to recover under a Section 137
payment bond. The Court recog-
nized that if it were to prohibit
the right to assign rights under
Section 137 payment bonds, con-
struction lenders would be reluc-
tant to fund smaller construction
companies, thus impeding their
ability to obtain adequate financ-
ing for their work and limiting
their ability to compete in the
construction industry.

The Court footnoted the fol-
lowing in its decision:

Whether parties may sell an
enforceable right to receive pay-
ments under bonds required by
Section 137 is an open question
before this Court. In construing
the statute, we bear in mind the
background principle that claims
typically remain transferable (see
General Obligations Law §13-101
[“Any claim or demand can be
transferred...”]; see also Restate-
ment (Second) Contracts §317[2]
[setting transferability of rights
as the default and outlining nar-
row exceptions]). As a second
guiding principle, we note that
the original Section 137 and
every subsequent amendment
were designed to protect work-
ers, material suppliers and sub-
contractors from the hardship
that accompanied the previous
instability in the financing of
public works (see e.g. Spanos
Painting Contractors, Inc. v.
Union Bldg & Constr Corp, 344
F2d 457, 459 [2d Cir 1964]
[“The Primary purpose of §137...
is to provide subcontractors a
remedy by which they may recov-
er sums due them where they
would have failed under the old,
more stringent lien law.”]).

The STA participated as amicus
curiae in this case. We salute the
New York Court of Appeals. 
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THE RIGHT TO ASSIGN PAYMENT BOND RIGHTS
By Jay Kushner, Esq. — Goldberg & Connolly, STA Legal Counsel
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. On appeal, the Appellate Division, Second

Department reversed the Supreme Court’s
dismissal acknowledging that its decision
conflicted with the Appellate Division’s decision
in the First Department. To resolve the split
between the two Appellate Divisions, the 
Court of Appeals, New York’s highest Court,
granted the surety’s motion to appeal to the
Court of Appeals to determine whether a
subcontractor can assign its rights under a
Section 137 payment bond.



negate the fact that it is detrimen-
tal to us. I can think of very few
things that are not negotiable.
The various terms and conditions
of a construction contract or sub-
contract agreement are rarely
non-negotiable, although the cus-
tomer offering the contract may
tell us they are. Quoting Floyd
Warkol, “it ain’t necessarily so!”

We really need to look at our
industry practices as they relate
to payment terms. If we could
“toughen up” our demands and
require our customers (and their
customers) to pay more prompt-
ly, this would certainly benefit us.
In turn, it would allow us to price
work more competitively —
thereby benefiting the owner — a
win-win situation. While I do not
know the workings of the non-
union construction industry well,
I would not doubt that they
demand and get better payment
terms from their customers than
we do. I really doubt that many of
them are well enough financed to
wait as long as we do to get paid.
Perhaps they can work cheaper
in part due to payment terms?

As subcontractors, it is relative-
ly normal for us to work on a proj-
ect for at least a few weeks before
we can submit a bill. It is quite nor-
mal for our customers to take a few
weeks to “verify and process” our
invoices for payment. We then
have to wait another month or so
before we get paid. When we get
paid, it is usually only 90% to 95%
of our actual invoice after the
owner withholds retention money.
The labor we employ is paid weekly
— with no provision for withhold-
ing retention. The material we
supply is generally paid for within
30 days of its receipt — again with
no provision for retention. Our
office, shop, and field overhead etc.
is paid weekly. As we add things
up, it is easy to see that we are usu-
ally “out of pocket” for an extra
month or so, even if our customers
pay their bills “promptly” — forget-
ting that we are not getting our full
invoice value (remember the
retention?). When we allow these
time parameters to stretch, as we
all seem to do, it is easy to see how
we can run out of “cash flow” and
get into trouble.
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Profile:

E-J Electric Installation Company,
a New York City electrical contrac-
tor founded in 1899, has been
passing the torch successfully
since estimator Jacques Mann
joined in 1912 and later bought
the firm. “We are now the oldest
independently owned electrical
contractor in the U. S.,” says his
son, J. Robert Mann Jr., now 
chairman.

From the start, E-J Electric
focused on providing “specialized”
services, including the firm’s long
and innovative association with
movie houses and theaters in the
first third of the 20th century. That
link helped blunt the effects of the
Depression. In World War II, E-J
branched into shipbuilding,
installing electrical systems in
naval vessels. “We were among the
first to train and employ women
doing electrical work,” Mann says.

Periodic building recessions in
New York City occasionally threat-
ened. “Back in 1972-73, we were
down to a staff of 10,” Mann says.
“All we could do was hold on and
strive for the next job.” But by
2002, E-J reported revenue of
$106.8 million.

For a firm founded in the 19th
century, E-J’s approach to the 21st
century is surprisingly straight-

forward. “We take a lot of pride 
in our history and in the high 
profile projects on which we have
worked,” says Anthony E. Mann,
Robert’s son and current presi-
dent. “That kind of reputation
attracts top people.” But he 
jokes that he is already grooming 
his four children, all under 11, 
for a future role.

Both Bob & Tony attribute
their company’s longevity to hard
work and stick-to-it-iveness. 

There is a solution.
We need to put pressure on

our customers (and their cus-
tomers) to pay more promptly. I
see no reason why we can’t sub-
mit a “projected” invoice at the
middle of the month, projected
to the end of the month, based on
a pre-approved schedule of val-
ues. If the owner is properly
funded, and the our customer
does his job of invoice checking
and processing promptly, the
bills should be able to be paid by
the middle of the following
month with relative ease. At this
point, the owner is still “ahead” of
us by about two weeks. The
progress we make in these two
weeks should be enough to offset
the need for retention (so long as
the billing and schedule of values
is correct). If this is not enough,
perhaps a compromise could be
reached — say holding retention
on a month-to-month basis.
Each invoice would have reten-
tion withheld, but the previous
months retention released. Such
a system would protect the
owner from overpaying us while
improving our cash flow.

The Subcontractors Trade
Association worked hard to help
push through the “Prompt Pay-
ment Bill”. That helped us. The
Subcontractors Trade Associa-
tion is also actively working to
get a “Retention Escrow Bill”
passed. This legal remedy would
certainly help us also. Personally,
I think that convincing our cus-
tomers to be more flexible with
their payment terms and timing
is a more effective and immedi-
ate solution.

Try to think of another indus-
try that allows itself to be paid as
we do. I think you will have a
hard time coming up with any. I
believe that in the recent past,
things were different. Payment
terms must have been more
“friendly” at some point. What
happened? When did it happen?

With difficulty, we can change
it. We must. 

What are we... CRAZY?
continued from page 1

E-J ELECTRIC
106 YEARS AND STILL GROWING!

J. Robert Mann Jr.

Anthony E. Mann
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Richard Addeo was a member
of our association and a vital force
in the Electrical Industry for over
thirty years as President and CEO
of ADCO Electrical Corporation.
ADCO Electrical was formed in
1970 and has become one of the
premier electrical contracting
firms in New York City. Richard
started as an electrical apprentice
and had risen to journeyman, fore-
man and superintendent before
becoming a successful contractor.

Mr. Addeo had served as a
member of the Joint Industry
Board, Chairman of both the
Annuity Plan of the Electrical
Industry and the Additional
Security Benefits Plan; he was a
member of the NYC Chapter,
NECA, and Board of Directors.

The Officers, Board of Directors, Staff and Members 

of the Subcontractors Trade Association (STA)

Deeply mourns the untimely passing of

Richard Addeo

A member of our organization, 

a great industry leader and a good friend to all.

We will sorely miss his leadership 

and support.

IN JANUARY 2005, the New York
City Department of Environmental
Protection (DEP) submitted its
revised 10-year capital plan to the
City’s Office of Management and
Budget (OMB). This plan, which
DEP is required to revisit every
two years, provides a funding
strategy for the City’s water supply
and water pollution control infra-
structure projects, as well as the
inspection, maintenance, rehabili-
tation, and expansion of the City’s
water supply and distribution net-
work. DEP’s revised capital plan
asked for $19 billion, supported
through the issuing of bonds,
through 2015. OMB responded to

approving the Agency’s plan.
The plan provides funding for

the majority of DEP’s numerous
responsibilities: operating and
maintaining the the City’s waste-
water collection and treatment
facilities; managing asbestos and
hazardous materials response, as
well as the City’s Right-to-Know
program; collecting water and
sewer fees; air quality and Noise
Code enforcement and protect-
ing a preserving the environment
of New York City and its upstate
watersheds.

DEP’s revised 10-year plan
builds upon the foundation of 
the agency’s 2003: that the #1
priority of DEP is the safe and
dependable delivery of drinking
water to the system’s nine million
consumers in New York City and
the City’s watersheds. In 2003,
the decision to address the capi-
tal needs to ensure a dependable
drinking water system resulted
in a doubling of the Agency’s cap-
ital plan, from roughly $8 billion
to $16 billion over ten years.

The 2005 10-year plan contin-

ues this focus on dependable
drinking water delivery. Histori-
cally, a majority of DEP’s capital
plan had focused on wastewater
treatment. However, in 2003,
DEP began shifting its focus to
ensure that the maintenance,
rehabilitation, and expansion of
City’s water supply and distribu-
tion infrastructure — part of
which are approaching 100 years
old — was fully funded. This year,
almost half of the agency’s project-
ed capital spending over the next
10 years centers on this supply and
distribution infrastructure and
watershed protection programs.

The 2005-2015 capital pro-
gram includes: a filtration plant
for the Croton water supply; an
ultraviolet disinfection plant for
the Catskill and Delaware water
supplies; watershed protection
programs, such as septic system
rehabilitation, wastewater treat-
ment plant construction, and
infrastructure repair; and contin-
uing work on upgrading the City’s
wastewater treatment plants.

In order to perform and com-

plete much of its construction
work, DEP looks to the contract-
ing and subcontracting commu-
nities in and around the New
York Metropolitan area. DEP lets
over $1 billion per year in con-
tracts, making it the City’s largest
capital construction agency.
(Roughly $17 billion of the 10-
year plan will be spent on in-City
projects, with the remaining $2
billion dedicated to projects in
the City’s watershed.)

This revised capital program
is substantial and far-ranging,
and is integral to the health and
well-being of New York City.
Moving forward, DEP is excited
about the opportunities for
future partnerships with the con-
tracting and subcontracting
communities, and the important
role these partnerships will play
in ensuring the safety and
dependability of the City’s water
supply and environment for
years to come. 

DEP’S 10-YEAR CAPITAL SPENDING PLAN
By Dave Tweedy
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continued on page 6
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(BPI) & Networking:
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tions Committee and other New
York State Assembly committees,
Rivera addressed the subject of
240/241 in an important context:
the impact of these labor laws on
small, minority and women-
owned business. “The real fight for
the future of small, minority and
women-owned businesses is a
change in Labor Law 240/241,”
said Rivera. “No matter what the
Governor, Mayor and you in the
State Legislatures do in the reau-
thorization of 15A—” (an article of
the Executive Law that encourages
state agencies to hire minorities
and women as State contractors)
— “there will be no minority con-
tractors around to take advantage
of the opportunities of 15A.”

“The cost of insurance has
increased to the point where
most small, women, and minori-
ty owned businesses will be out of
business if there is no change in
Labor Law 240/241. The Scaf-
fold Act adds significant costs to
the general liability claim losses
in New York, and as much of one
third of the average difference is
because of 240/241.”

The battle against New York’s
regressive labor laws has so far
been an uphill fight. But as Rivera
and others continue to publicly
champion the case for fair insur-
ance premiums, there’s a good
chance contractors and subcon-
tractors will eventually be heard. 

These are the words of Gilbert
Rivera, one of the leaders in the
fight against Labor Law
240/241, perhaps the most con-
troversial law affecting the con-
struction business today. Rivera
has been making a public push
for the repeal of 240/241, and
recently spoke before various
New York State Assembly com-
mittees, together with BTEA
(Building Trades Employers'
Association) President and CEO,
Louis J. Coletti, on the continu-
ing negative affects of this law on
New York’s contractors and sub-
contractors.

As every contractor today
knows, the world of insurance is 
a battle ground; in the last 
four years contractors have 
been watching premiums head
skyward— even while insurers
provide less and less coverage in
their policies. Thanks to skyrock-
eting costs and litigation, contrac-
tors have been left with inflated
premiums, or in some cases, no
insurance coverage at all.

The problem has been, in
large part, sections 240 and 241
of the New York State labor law
which allows injured employees
to sue building owners based on
the assumption that their

injuries were caused by an unsafe
working environment. The law
automatically places full blame
for the injury on the General
Contractor and building owner.
The owner of the building usual-
ly then sues the contractor—
again, no matter who is at fault.
Even if the injury is a result of the
worker’s negligence, the law
blames contractors. The result
has been that New York State
insurance premiums are among
the highest in the nation.

As part of a group of contrac-
tors determined to reform these
labor laws, Rivera has been trying
to make it harder for accident lia-
bility to automatically fall on con-
tractors. Rivera is the owner of
AM&G Waterproofing LLC, and
founder of Park Avenue Building
and Roofing Supplies LLC in
Brooklyn. He is also a member of
the BTEA Board of Governors. As
chair of the BTEA 240/241 Labor
Law Committee, he has been
championing attempts to reverse
this law. His motivation has been
his own premiums which, accord-
ing to Rivera, have gone through
the roof in recent years. “I’m
angry at the increases I’ve had to
absorb every year,” says Rivera,
“and that I’m paying so much
when in 30% of the cases, the
contractor is not at fault. And we
can’t even defend ourselves.”

In a recent public hearing
before the Government Opera-

Labor Law 240/241

The Battle Continues
By J. Schwartzman

“Please don’t give up. 
Keep up the pressure.” 

He has been a member of 
the Employer Negotiating Com-
mittee since 1989. He has been
elected to both President of New
York Electrical Contractors 
Association and President of the
NYC Chapter of NECA as well as
Chapter Governor.

Mr. Addeo’s talents were 
recognized by NECA when he
was appointed to service as a
member of the Council of Indus-
trial Relations for four years.

Mr. Addeo has been honored
for his achievements by:

L.I.F.E.
UJA Federation
Israel Bond Drive
As well as other charitable

organizations.
The City of New York sought

his expertise and asked him to
serve as an Advisor to the
Department of Building, where
he served as a member of the
Commissioner’s Cabinet.

Mr. Addeo was a true success
story in the electrical industry;
rising from apprentice to major
contractor, he never forgot his
origins and always dedicated
himself to the electrical industry
by serving as a mentor to their
apprentice program.

In the year 2000 Richard was
inducted as a Fellow in the Acad-
emy of Electrical Contractors. 

continued from page 5
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Your Ad Here.
Consider advertising in the 

Subcontractors News and reach an audience 
of over 450 industry specific readers.

Contact the STA office at (212) 398-6220
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UPCOMING EVENTS

Executive Committee Meeting 
March 3, 2005 — 8:30PM

Board of Directors Meeting 
March 8, 2005 — 5:30PM

General Membership Meeting
March 23, 2005 — 5:30PM

Construction Awards Dinner Dance
May 7, 2005 — 7:00PM

Design: Edward P. O’Dell, Inc.
www.epoinc.com
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