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Since the Governor’s veto came
late in the session, there was not
enough time to have an amended
version of the bill introduced and
ushered through the entire legisla-
tive process. To get around this
problem, Terry Burke our Albany
Lobbyist came up with a creative
solution. Instead of introducing a
new bill, STA amended another
one of our program bills by com-
pletely removing the original bill
language and substituting the
amended version of the payment
bond bill in its place. In other
words, we basically borrowed the
bill number from another one of
our bills. The amended version
contains provisions making the
bill applicable only to projects over

$250,000, and also allowing the
owner to post alternative forms of
security (other than just a bond) as
a means of guaranteeing payment
to contractors and subcontractors.

I am pleased to report that this
unconventional procedural move
worked! On June 21st the amend-
ed version of our payment bond
bill passed in the Senate and on
June 23rd it passed in the Assem-
bly! Therefore, for the second
time in the same session, Gover-
nor Pataki will be sent our pay-
ment bond on hybrid projects bill!

Because the bill was amended
to reflect the Governor’s concerns
as outlined in his veto message, we
are optimistic the Governor will
sign the bill this time around. 

LAST CALL FOR

2004
STA GOLF OUTING 

Monday, August 2nd

Good News! 

You may recall that seven weeks ago (May 5th)
Governor Pataki vetoed our bill that would
require payment bonds to be posted by owners on
certain “hybrid” construction projects, such as
those where a private building is constructed on
public land. In his veto message, the Governor
expressed concern that there was not a minimum
dollar threshold above which this requirement
would become effective, and he also expressed
concern that the bill limited the form of security
provided by the owner to payment bonds.

Legislative Update

A WIN FOR THE
GOOD GUYS!

I AM HAPPY TO ANNOUNCE THAT

New York State Superintendent
of Insurance Gregory V. Serio on
July 15, 2004 rejected the 29.3%
increase requested by the New
York Compensation Insurance
Rating Board.

Superintendent Serio stated
“With profitability levels remain-
ing high, with the industry’s
repeated failure to calculate sav-
ings from compensation system
efficiencies and fraud initiatives,
together with other issues raised
in my Opinion and Decision, the
industry has not met its burden to
justify this rate increase request,
Therefore, the filing has been dis-
approved and the current rate
level will remain in place.” 



Is it the end or just the beginning? 
I suppose its how you look at it. 

My two-year term as Presi-
dent has now come to an end as
does my 10 years of service to the
STA as an officer. 

I hand the gavel over to my
associate and very dear friend,
Mr. Fred Levinson of Levinson &
Santoro Electric. Fred and I have
and will continue to work closely
together.

Fred is perhaps one of the
most, if not the most ardent sup-
porters of subcontractor rights in
the history of the STA. 

I am more than confident that
under Fred's charismatic leader-
ship (and shall we say unique
style), the STA will continue to
grow and embrace every chal-
lenge that may lay ahead. 

I am proud of our record with
the battles we have won (and
there have been many large and
small). I am equally proud of 
the level of awareness we have
created on key issues, the conver-
sations and dialogues we have
promoted on topics such as: 
Liability insurance; the Scaffold-
ing Law Reform; No Damages
for Delay Reform; Design Dele-
gation and others. We have made
great strides on these issues and
are optimistic about our chances
of seeing real legislative reform. 

We have advocated for indi-
vidual members at various public
agencies solving their problems,
improving contract language and
of course, getting people paid. 

To thank a few...

I want to thank our board of
directors and advisory board for
their continued support and
hard work advocating for the
subcontractor and our industry
at large. 

I want to thank our executive
director Ron Berger for his untir-
ing commitment to the support
of our membership, in their
issues large and small. 

I want to thank Jay Kushner,

STA counsel, for so able repre-
senting and counseling us
through the many complicated
issues we face.

I want to thank Arnie Marden
CPA/ Board Member for his
counsel and David Sherwin, CPA
engaged as the STA’s CPA for
their valued efforts and advice as
we re-structured and established
new accounting policies, proce-
dures and safe guards. 

Our financial position and
reporting capabilities have never
been stronger. 

The mission continues...

There is a tradition of past
presidents continuing on active
duty. Role models such as Mike
Mazucca, Larry Weiss, Larry
Roman, and Arthur Rubenstein
have continued to contribute
their time and expertise in pur-
suit of subcontractor rights and
reforms.

While I do not claim the icon
status of these men that have pre-
ceded me, I do have a huge place
in my heart for the STA and its
vast impact on our industry and
so, my commitment lives on.

So I will continue to Chair the
Membership committee and
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President’s Message: The Mission Continues
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Business Practice Interchange (BPI) & Networking: Robert Samela 201-939-6866

Insurance & Bonding: Robert Spadaccia 914-769-2220

Dinner Dance & Journal: Fred Levinson 718-961-9600

Membership Committee: Greg Fricke 212-244-8878

Legislative: Arthur Rubinstein 718-417-0600

Public Agencies: Larry Roman 914-776-8000

Program & Education: Monet Milad 917-767-8057

School Construction Authority (SCA): Fred Levinson 718-961-9600

Architects & Engineers: Ron Berger 212-398-6220

Business Development: Jerry Liss 718-728-0600

STA Committee Listings with their respective chairman:

STA Committees

Get 
committed, 

support 
the STA!

continue to get the word out
about the good works of the STA.

I will continue to work along
with the rest of the board on our
various fundraisers so that the
STA remains financially strong.

I will continue to be very
active in pursuing our legislative
agenda advocating for subcon-
tractor rights and reforms at the
local and state level. 

I will continue as the treasurer
of the STA political action com-
mittee.

I was recently elected treasurer
of our NYS affiliate the Empire
State Subcontractors Association,
and will continue to coordinate
our efforts with the upstate groups
along with our current state presi-
dent Arthur Rubenstein. 

With the construction cycle
pendulum beginning to swing
our way again, it would appear
that we may have survived yet
another down cycle.

I wish you all continued
health and prosperity as these
new opportunities come upon us.

Thank you for your confidence. 
Gregory S. Fricke, Jr.
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SUBCONTRACTORS WORKING ON

construction projects in the State of
New York probably have more
remedies available to them for the
collection of their money than in
any other jurisdiction. Many would
undoubtedly say that nowhere else
is it needed more, given the compli-
cated, sometimes frenetic and
always difficult nature of the indus-
try, particularly in the metropolitan
area of New York. Some subcon-
tractors complain that they speak
more frequently with their lawyers
than with their wives. Neverthe-
less, it is not only beneficial that
subcontractors have a good rap-
port with their attorneys but it is
also important that subcontractors
and their key people have a reason-
able understanding of the remedies
available to them. The STA has in
the past offered educational pro-
grams for subcontractors. I am
sure, in the future it will continue to
offer programs to alert subcontrac-
tors to the various remedies avail-
able to them.

The battlefield is ever pres-
ent for the construction subcon-
tractor. Obtaining work, of course,
is like firing the first shot. Unfortu-
nately, the shake of a hand may not
be too easily relied upon as it may
have once been. A multitude of
contractual provisions, general
conditions, special conditions and
addendum follow the basic con-
tract, plans and specifications. To a
subcontractor’s detriment, general
conditions, special conditions, and
addendum are sometimes not
reviewed adequately and some-
where in the middle of a multitude
of special conditions may lurk an
outrageous “killer” provision. So,
the first key “remedy” in the nature
of self-help is to carefully review
the contract documents.

It is to the subcontractor’s
advantage to have a reasonable

understanding of the remedies that
are available to protect the funds
due to it for its work. In New York
three important categories of
remedies are: (1) mechanic’s liens,
(2) trust fund provisions of the Lien
Law, and (3) surety bond rights.

Mechanic’s Liens constitute an
old but still important right. It is
applicable to both private and
public jobs. A mechanic’s lien on a
private job is, in effect, an attach-
ment against the property and
structures on the property to
secure payment and is effective to
the extent funds are due or to
become due from the owner to the
contractor. Notice of the lien must
be served on the owner and filed
against the property in the county
where the property is located. The
notice of lien should also be served
on the contractor. It is a technical
remedy and form, filing and serv-
ice provisions of the Lien Law
must be followed. Liens against
public projects are also available
except the lien is not against public
property but against the public
funds allocated to the project and
filing is with the supervising and
financial public agencies involved
with the project. Again, filing and
service provisions of the statute
must be followed. Time require-
ments must be adhered to or the
lien right may be lost.

The Trust Fund provisions of
the Lien Law (Art. 3A) offer a
strong remedy for both private and
public jobs. The statute designates
the monies received by an owner
from a lender and monies received
from the owner by a contractor

and monies received by a subcon-
tractor trust assets to be applied to
the cost of the project. Diversion of
such funds from their statutory
purposes may constitute civil and
penal violations. The Trust Fund
provisions of the Lien Law are a
powerful tool for the subcontrac-
tor. The trustee (owner, contractor
or subcontractor in whose hands
the funds may be) have corporate
and personal responsibility.

In future columns we will
explore the lien and trust fund
remedies in greater detail as well
as other remedies available to
subcontractors. 

L E G A L  L O G

AN ARRAY OF REMEDIES FOR NEW YORK SUBCONTRACTORS
By Jay Kushner, Esq. — Goldberg & Connolly, STA Legal Counsel
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It is to the subcontractor’s advantage to have 
a reasonable understanding of the remedies
that are available to protect the funds due to 
it for its work. In New York three important
categories of remedies are: (1) mechanic’s
liens, (2) trust fund provisions of the Lien
Law, and (3) surety bond rights.
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Why today’s economy 
has made NOW the best time 
to start an ESOP

IN BUSINESS, “TIMING IS EVERY-
THING”… even when it comes to
your business’ exit strategy. The
best strategies used two years ago
are not necessarily the best strate-
gies to be used today. Years ago,
there were many viable options
available to owners, but in today’s
economy, many of those options
are no longer available or are less
favorable to business owners.
With the current market condi-
tions there are fewer acquisitions
of private businesses by public
companies. Private companies are
no longer being sold for large mul-
tiples of earnings and typically
current management does not
have the financial capacity to fund
buy-outs. That is why an Employ-
ee Stock Ownership Plan (ESOP)
may be the right exit strategy for
you. It is estimated that over 8
million employees in over 11,000
companies, most closely held, par-
ticipate in ESOPs, so it is a widely
used exit strategy and method of
giving employees ownership of a
company. Are you approaching
retirement age? Do you know that
you should have an exit plan in
place? Is all of your net worth tied
up in your business? If you
answered “yes” to any of these
questions, then now is the time to
consider an ESOP. The following
will overview the process, its
benefits, and the steps and criteria
necessary to make the program
successful.

An employee stock ownership
plan (ESOP) is essentially a type
of tax-qualified employee pen-
sion plan in which most or all of
the assets are invested in the
employer’s stock. Like profit
sharing and 401(k) plans, which
are governed by many of the

same laws, an ESOP generally
includes full-time employees
who meet certain age and service
requirements. Employees can
acquire shares and ownership
through an ESOP that range
from 1 percent to 100 percent.
Employees usually do not actu-
ally buy shares in an ESOP.
Instead, the company con-
tributes its shares to the plan,
contributes cash to buy its stock
(usually over several years for a
gradual sale); or more commonly,
uses money borrowed from a
bank or other financing source to
buy the stock, with the loan being
repaid with employer contribu-
tions to the ESOP.

When outside funding sources
are used it is called a leveraged
ESOP buy-out. This is common
because few companies have the
cash on hand necessary to fund a
significant buy-out. The company
uses proceeds from a bank loan to
make the loan to the ESOP. The
ESOP buys shares of stock from
existing shareholders. The value
of the shares is determined by an
independent business valuation.
The company makes tax-
deductible contributions to the
ESOP, which the ESOP uses to
repay the initial advance from the
company. Annual contributions
are limited to 25% of the eligible
compensation of qualified
employees; so obviously, the more
employees participating, the larg-
er the annual contribution. The
company then takes the repay-
ments from the ESOP and uses it
to fund the debt service on the
bank loan. Using a leveraged
ESOP allows the owners to take
all the cash up front. When the
owners are paid a lump sum of
cash they can use it to purchase
qualified replacement property,
which can defer the capital gains
tax on the sale of the business.
This deferral can be permanent.
In addition, the owners can bor-
row against the qualified replace-
ment property, allowing them to
make other investments of their
choice. Additionally, the stock
purchase is done with pre-tax
dollars, which reduces the cash
flow required to fund the buy-out
by almost half. Other benefits of
using an ESOP as an exit strategy
include the fact that it allows for

the continued existence of the
organization, allows employees to
build value in ownership of the
company, and provides owners
with a way to cash out without
giving up control of the company.

How do you know if your
company is a good candidate for
an ESOP program? The best way
to determine this is to speak with
an accountant who has a solid
understanding of your company
and the options available to you.
In general, if your company
meets the following conditions,

ESOPs could be your ideal exit
strategy. These conditions
include: strong cash flow, good
history with lending sources, a
solid client base, competent 
second tier management, a broad
base of employees to be included
in contribution calculations, and
no licensing requirements relat-
ing to ownership.

If your company meets all or
most of these conditions, then
ESOPs may be the most attrac-
tive option available in today’s
economy where fewer exit strate-
gies are available. 

For more information about 
how GRASSI & CO.’s ESOP 
Solutions Group (ESG) can help
you craft an exit strategy most
advantageous to you and your
business, call Robert Grote, 
CPA at (516) 336-2468 or 
(914) 423-7120, or email him at:
rgrote@grassicpas.com.

THE BEST TIME TO START AN ESOP
By Robert E. Grote, CPA
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An Employee Stock Ownership Plan (ESOP) 
is essentially a type of tax-qualified employee
pension plan in which most or all of the 
assets are invested in the employer’s stock.
Like profit sharing and 401(k) plans, which
are governed by many of the same laws, 
an ESOP generally includes full-time
employees who meet certain age and 
service requirements. 
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“Manhattan District Attorney
Robert Morgenthau is cracking
down on unscrupulous contractors
who operate dangerous work sites
and employ primarily nonunion
and immigrant laborers.

He has teamed up with city
Comptroller William Thompson
to send pairs of investigators,
one from each office, to sites
they suspect are using two sets
of books to get around prevail-
ing wage laws. He has set up an
informal arrangement with
Brain McLaughlin, president of
the city’s Central Labor Council,
to share leads on dishonest con-
tractors.

He is also seeking legislation
in Albany to intensify the punish-
ment in felony cases against
unsafe contractors by increasing
the penalties for violating the
city’s building code. Changes he
is seeking could raise the penalty
to up to 15 years in prison.

The crackdown comes as a
results of a rash of fatal construc-
tion accidents involving new
immigrants. Since November, 
six men have lost their lives.”

It looks like we made a wise
choice in giving the Silver Shovel
Award to the co-leaders of the
Construction Industry Partner-
ship (CIP). 

TRIA secures virtually every
sector of the U.S. economy against
catastrophic terrorist attacks by
making sure that the Construction
Industry and other businesses can
purchase commercial insurance
that covers losses resulting from
terrorist attacks.

TRIA is a three-year, public-
private risk sharing mechanism
that has worked well, enabling
the commercial insurance mar-

ketplace to function even though
the very real threat of further cat-
astrophic terrorism remains. The
Construction Industry and other
business have been actively advo-
cating a decision this year to
extend the program for two years.

Action in 2004 is crucial in
light of the U.S. Treasury’s decision
last month to extend the “make
available” provisions of TRIA for
all policies written during 2005.

Treasury’s move means a potential
mismatch between insurance policy
periods and TRIA’s December 31,
2005 expiration date. That potential
has reportedly led the Construc-
tion Industry and the Insurance
Industry to push for Congressional
action this year and congressional
leadership to help forge bipartisan
legislation that extends TRIA and
keeps this important economic
safety net in place. 

National news shows that momentum is building
on both sides of the political aisle in Congress to
extend the “Terrorism Risk Insurance Act of
2002”. This bipartisan support demonstrates
strong support for keeping TRIA’s temporary, 
yet vital, economic safety net fully in place while
long-term solutions are being evaluated.

Extend Terrorism Insurance Law

It looks like they have final heard what 
Lou Coletti, president & CEO of BTEA 
and Ed Malloy, president of the Building 
& Construction Trades Council have been 
saying about a Tale of Two Cities. The following
was reported in the July 12, 2004 issue of
CRAIN’S New York Business.

Construction Safety: A Tale of Two Cities

 



The court dismissed the action
on technical grounds, on the basis
that Skyline Steel did not have
standing to challenge the Educa-
tion Department’s interpretation
of the rule.

The decision does, however,
proceed to discuss the merits of the
suit; inexplicably, it ignores Sky-
line’s main issue – the qualifying
language “Reviewed only for loads
imposed upon structure” demon-
strates that the primary design
firm is not meeting its responsi-
bility to review and approve the
work of the contractor’s engineer.

The Education Department did,
in a letter responding to Skyline’s
initial compliant, state that “in the
absence of specific exceptions or
qualifications the primary design
firm is accepting and approving the
drawings as submitted”.

The Education Department
then chose to ignore the fact that
the language on the primary
design firm’s stamp “Reviewed
only for loads imposed upon struc-
ture” is a clear exception which
violates the rule. The court unfor-
tunately also chose to ignore this.

This misguided decision leaves
contractors at risk and, more
importantly public safety at risk.

“Stay Tuned”: Arthur Rubin-
stein advises that various options
are being explored, and this issue

will continue to be contested. We
will keep you informed. 
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O n May 14, 2004, State Court Judge
Nicholas Clemente dismissed an Article
78 action brought by ESSA president

Arthur Rubinstein of Skyline Steel Corp., which
challenged the New York State Education
Department’s interpretation of a Board of Regents
Rule dealing with delegation of design
responsibility. Skyline Steel filed the lawsuit
(supported by ESSA and its chapters) against the
Education Department on January 21, 2004, to
compel that agency to properly enforce the State
Board of Regents Rule on design delegation. The
lawsuit alleged that the Education Department has
failed to enforce Rule 29.3(b) by permitting
principal architects and engineers to restrict the
scope of their review of a design prepared by a
contractor’s or subcontractor’s engineer by
disclaiming or issuing a qualified approval of such
design (e.g. “reviewed only for loads imposed upon
structure”), hereby shifting the principal architect’s
or engineer’s ultimate design responsibility to the
subcontractor and/or the subcontractor’s engineer.

Design Delegation
U P D A T E
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COURT REVIEWS
ENFORCEABILITY OF
“NO DAMAGES FOR DELAY”

CLAUSES

ON APRIL 13, 2004, THE

Supreme Court of New York,
Appellate Division, First Depart-
ment, decided the Bovis Lend
Lease LMB inc., etc. v. GCT Ven-
ture Inc., et al. case. The case
involved a contract dispute over
costs added in connection with
the restoration and renovation of
New York’s Grand Central termi-
nal. Both the general contract
and the electrical subcontract
contained a “no damages for
delay” clause. The defendants
had moved for a partial summary
judgment dismissing the plain-
tiff ’s claim for delay damages on
the basis of the no damage for
delay clause contained in the
contract and subcontract.

The Court in addressing the
issue held that “while clauses in
construction contracts exculpat-
ing parties from damages for

delay in performance are gener-
ally valid and enforceable, such
clauses may not be invoked to bar
damages for (1) delays caused by
the protected party’s bad faith or
its willful, malicious or grossly
negligent conduct, (2) uncon-
templated delays, (3) delays so
unreasonable that they consti-
tute an intentional abandonment
of the contract, and (4) delays
resulting from breach of a funda-
mental obligation of the contract.
The Court found that there were
material issues of fact concerning
the applicability of three of the
four exceptions, which would
render the no damage for delay
provisions in the contracts unen-
forceable.

Evidence submitted indicated
that delays were so unreasonable
(2-1/2 years) and the changes in
the contract work so dramatic
(value of the work performed was
more than twice the original con-

tract price), that triable issues of
fact were raised as to whether the
delays went beyond the contem-
plation of the contracting parties,
or whether the delays were so
unreasonable that they constitut-
ed an intentional abandonment
of the contract. Additionally, the
Court found that tenant request-
ed design changes, which were
allowed to continue unabated,
increased the scope of the sub-
contractor’s work and prevented
completion in a timely fashion,
raising an issue as to whether the
delays were caused by bad faith
and/or willful and grossly negli-
gent conduct on the defendant’s
part.

This case illustrates that no
damages for delay clauses are not
iron-clad defenses and existence
of any of the above mentioned
exemptions may be cause for
invalidation of a no damages for
delay clause. 

Terence J. Burke, Esq., ESSA Legal
Counsel

“NO DAMAGES FOR DELAY” CLAUSES
By Terence J. Burke, Esq.
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At it last meeting of the Fiscal
year ending June 30, 2004, in
accordance with its by-laws the
members of the Subcontractors
Trade Association, Inc. elected
the following slate of officers:

President
Fred Levinson 
of Levinson &
Santoro Electric
Corp.

1st Vice President
Alan Nathanson 
of Forsythe 
Plumbing &
Heating Corp.

2nd Vice President 
Robert Samela 
of A.C. Associates

Treasurer 
Gary Segal 
of Five Star 
Electric Corp.

Secretary 
W. Scott Rives 
of Woodworks
Construction 
Company, Inc.

STA ELECTS 
NEW SLATE 

OF OFFICERS

Board of Directors for a Three
Year Term:

Joseph Azara 
of CDE Air Conditioning
Company, Inc.
Jerry Liss 
of A. Liss & Company, Inc.
Monet Milad 
of Milad Contracting Corp.
Randy Rifelli 
of United Iron Inc.
John Solano 
of Associated Union 
Insulation

Board of Directors for a Two Year
Term:

David Harron 
of A/C Electric, Inc.
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New York, New York 10018 

Tel: 212-398-6220 
Fax: 212-398-6224 
e-mail:
subcontractorstrade@verizon.net 
Website: www.stanyc.com

Circulation 450 

Subcontractors Trade Association, Inc. 
Gregory S. Fricke, Jr., President 
Fred Levinson, Vice President 
Alan Nathanson, Vice President 
Robert Samela, Treasurer 
Gary Segal, Secretary 
Ronald S. Berger, Executive Director 

UPCOMING EVENTS

Golf Outing 
August 2, 2004

Executive Committee Meeting 
September 9, 2004

Board of Directors Meeting 
September 14, 2004 — 5:30PM

General Membership Meeting
September 29, 2004 — 5:30PM

Design: Edward P. O’Dell, Inc.
www.epoinc.com
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