
 
 

June 26, 2018 

 

 

 

TO:   ESSA Board of Directors, Chapter Presidents 

   Chapter Attorneys, Chapter Executive Directors 

 

FROM:  Mike Misenhimer, Executive Director 

 

SUBJECT:  End of Session Report 
 

 

The 2018 legislative session concluded on June 20th, and while ESSA’s “substantial 

completion/punch list procedures” bill showed movement during the last few days of the session, 

it ultimately died in the Assembly Rules Committee when the session ended.  On the other hand, 

the construction industry did score a major win when the Subcontractors Trade Association 

“delay damages” bill was passed in both houses and will be sent to Governor Cuomo for his 

consideration.  As follows are brief summaries of these two bills as well as other actions taken by 

the Legislature. 

 

 

NYS Legislature Passes Delay Damages 
 

 During the waning days of the 2018 session, the NYS Legislature passed legislation which, 

if signed by the Governor, will provide for delay damages to contractors and subcontractors on 

public projects where such delay is for an unreasonable period of time and is the fault or 

responsibility of the public owner.  This long-sought legislation was modeled after delay 

damages language found in the NYS Office of General Services General Conditions, and applies 

to both state and local public entities.  Drafted by ESSA’s New York City affiliate, 

Subcontractors Trade Association, the legislation was supported by virtually the entire 

construction industry.  
 

 Specifically, the legislation requires all contracts awarded by state and local public entities 

to contain a clause which allows a contractor, subcontractor or materialman to make a claim for 

additional costs arising from delay if such delay is caused by certain acts or omissions of the 

public owner, including: 

 The failure of the public entity to take reasonable measures to coordinate and progress the 

work. 

 Extended delays attributable to the public entity in the review or issuance of change orders or 

field orders, in shop drawing reviews and approvals or as a result of the cumulative impact of  
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multiple change orders, which constitute a qualitative change to the project work and which have 

a verifiable impact on project costs. 

 The unavailability of the site for such an extended period of time which significantly affects 

the scheduled completion of the contract. 

 The issuance of a stop work order relative to a substantial portion of work for a period 

exceeding thirty (30) days. 
 

 The legislation also requires that in making a delay claim for additional costs, the 

contractor, subcontractor or materialman provide written notice of claim by personal service or 

certified mail no more than fifteen (15) days after the contractor knew the facts which form the 

basis for the claim.  Such notice shall provide a description of any operations that were, are being 

or will be delayed, and the date or dates and reasons for the delay. 
 

 For any claim asserted, the contractor, subcontractor or materialman is responsible for 

keeping detailed written records of the costs and shall make them available for audit and review.  

Failure to provide the required written notice and to maintain and furnish records of the costs of 

such claim shall constitute a waiver of the claim.  In addition, the contractor upon request of the 

public entity, shall provide the following information: 

 A description of the operations that were delayed, the reasons for the delay and an explanation 

of how they were delayed.  

 A detailed factual statement of the claim providing all necessary dates, locations and items of 

work affected by the claim. 

 The date on which actions resulting in the claim occurred or conditions resulting in the claim 

became evident. 

 The names, functions and activities of each contractor, subcontractor and materialman involved 

in, or knowledgeable about facts that gave rise to the claim. 

 The identification of any pertinent documents, and the substance of any material oral 

communication relating to the claim. 

 The amount of additional compensation sought. 

 If an extension of time is also requested, the specific number of days for which it is sought and 

the basis for such request as determined by an analysis of the construction progress schedule. 
 

  The effort to enact a delay damages bill has literally been a 20-year undertaking, and 

ESSA’s focus will now turn to convincing Governor Cuomo to sign the bill.  After the bill has 

been sent to the Governor, ESSA will be asking members to contact the Governor’s Office and 

register your strong support of this legislation.  If Governor Cuomo signs this legislation, it will 

become effective 180 days after the date of his signature and will apply to all contracts entered 

into on and after that date. 
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Near Miss on Substantial Completion/Punch List Procedures 
 

  ESSA legislation was passed in the Senate on June 19th and moved through both the 

Governmental Operations and Ways & Means Committees in the Assembly before stalling in the 

Assembly Rules Committee as the clock ran out on the 2018 session.  Late memos in opposition  

to our bill were submitted by the NYS School Boards Association and the Conference of Mayors, 

and likely prevented the bill from moving to a floor vote in the Assembly.    
 

  This legislation would define “substantial completion” on public projects and would 

require public owners to provide the prime contractor with a complete “punch list” no later than 

45 days after substantial completion had been reached.  The contractor, in turn, would be 

required to provide subcontractors with their portions of the punch list within 7 days after 

receiving the punch list from the public owner.  This bill is necessary to prevent ever-increasing 

cases of public owners prolonging the procedure for completing the punch list for months or 

sometimes even years whereby additional punch list items can be more accurately described as 

free maintenance not contemplated under the contract. 

 

 

NYS MWBE Program 
 

 As you may know, in late March, at the behest of ESSA and other construction 

organizations, the NYS Senate removed language (proposed by the Governor) from the State 

Budget that would have vastly expanded the State’s MWBE program to include application of 

Article 15-A to all local government contracts, a 10% bid preference for MWBE on all prime 

contracts less than $1.4 million, new onerous workforce participation goals, and much, much 

more.   
 

 This represented a significant victory for ESSA and the entire construction industry, and 

ultimately led to a May 30th joint public hearing on New York’s Minority and Women-Owned 

Business Enterprises program held by the Senate Economic Development and Labor 

Committees.  The purpose of the hearing included identifying and addressing problems 

associated with the program and discussing ways to create a more effective and efficient 

program.  The hearing lasted for more than four hours and featured testimony from a number of 

construction organizations and others from across the State. 
 

 ESSA submitted written testimony critical of recent disparity studies as well as the 

manner in which the State’s MWBE program has been administered and enforced.  More 

specifically, ESSA was critical of both the 2010 Disparity Study conducted by NERA Economic 

Consulting and the 2016 Disparity Study conducted by Mason Tillman Associates.  Both studies 

contain severely flawed data that fails to use measures of available MWBE firms that account for 

the business’ capacity to perform the work.  ESSA also criticized New York State’s imposition 

of an “across the board” 30% goal on all construction contracts, despite the fact that NYS 

Executive Law requires that each contract solicitation set forth specific goals based on the 

potential subcontract opportunities available and the availability of certified MWBE to respond 

competitively to subcontract opportunities.  In other words, the State has regularly failed to  



-4- 

 

 

 

adhere to either the law or the implementing regulations which require an analysis and 

establishment of MWBE goals on a contract by contract basis. 
 

 To improve the MWBE program, ESSA called for: 

 The commission of a new disparity study compliant with the constitutional standards set forth 

by the U.S. Supreme Court in City of Richmond v. Croson.  

 The enactment of legislation to clarify that contract-specific goal setting analyses required by 

law and regulation be made available pre-bid and included in project specifications. 

 A significant State appropriation to fund the establishment of mentor/protégé and other 

programs designed to grow and develop MWBE capacity statewide. 
 

In response to testimony provided at the hearing, Empire State Development (ESD) 

released an email statement to the press disparaging those who criticized the flawed Mason 

Tillman Disparity Study.  Specifically, ESD released the following statement: 
 

“Claiming the disparity study is fundamentally flawed is nothing more than a warped agenda 

to disenfranchise MWBEs or simply reject the results which will provide more opportunities 

for MWBEs.  The facts are clear.  The 2016 MWBE Disparity Study, conducted by the 

nationally recognized public policy research firm Mason Tillman with decades of experience, 

provides a robust, comprehensive and concrete analysis of more than 25,000 state 

contracts.  The statistical findings reflect continued disparity among minority and women 

business owners in support of the continuation of the MWBE program.  Our economy is 

strongest when it is inclusive and accessible, and by raising the floor – through tailored 

programs, tools, training and outreach – we can help ensure the full spectrum of New York’s 

vibrant diversity is represented by how we do business in the Empire State.” 
 

 To set the record straight, a coalition of more than 20 construction associations, including 

ESSA, sent a letter to Howard Zemsky, President of ESD, objecting to the ESD press statement 

as “…deeply offensive and indicative of the Administration’s absolute disregard for a civil and 

cooperative discussion aimed at addressing and resolving problems associated with the State’s 

MWBE program.  The use of the phrase ‘warped agenda to disenfranchise MWBEs’ is so loaded 

with inference that little is needed to read between the lines.” 
 

 The letter to Mr. Zemsky further stated that “…every organization represented in this 

letter has MWBE members, has participated in MWBE mentoring programs, has funded MWBE 

mentoring and training programs, has members that employ and contract with MWBEs, and has 

MWBE representatives on their Boards of Directors… it is this Administration’s illegal conduct 

of this program that is placing it in jeopardy.  Our organizations’ efforts to have it conform to the 

law and constitutional standards is in defense of the continuation of the MWBE program, not 

against it.” 
 

 The letter concluded by stating that rather than disparaging the construction industry, it 

would have been helpful and appropriate for ESD and Mason Tillman Associates to participate 

in the Legislative hearing. 
 

 To date, there has been no response to the coalition letter by ESD. 
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Other Construction-Related Legislation Passed in Both Houses 
 

Design Professional Liability (S.6622-A/A.8293-A) – This legislation provides that in contracts 

for public works, design professionals (architects, engineers and surveyors) may be required by 

state agencies, public authorities and local governments to defend and provide indemnification 

for damages caused by or are the result of their own negligence, recklessness, or willful 

misconduct, but not for damages that are the responsibility of other parties, and that contract 

provisions that attempt to expand the defense and indemnification obligations of design 

professionals to include damages caused by other parties are void, against public policy and 

wholly unenforceable. 
 

Additional Certification Classification for MWBEs (S.8870-A/A.10744-A) – This legislation 

adds an additional certification classification for MWBEs currently ineligible for MWBE 

certification because they exceed the $3.5 million personal net worth threshold.  It requires that 

MWBEs with a personal net worth exceeding $3.5 million be listed separately in the directory of 

certified businesses, and that contractors seek to utilize these “large” MWBEs to meet MWBE 

goals after efforts to meet the goals with MWBEs under the $3.5 million personal net worth 

threshold have been exhausted.  The legislation further requires contractors to attempt to comply 

with participation goals by seeking to fulfill the goals with the separately listed “large” MWBEs 

prior to seeking a full or partial waiver.  
 

MWBE Certification for Firms Wholly-Owned by an Indian Nation (S.858/A.1789) – This 

legislation modifies the State’s MWBE certification process to enable businesses that are wholly-

owned by Indian Nations or Tribes to be certified as MWBEs by New York State. 

 

 

General Business-Related Legislation Passed in Both Houses 
 

Bereavement Leave (S.8380-A/A.10639-A) – This legislation expands the Paid Family Leave 

Law (enacted last year) to include bereavement as a qualifying reason for eligible employees to 

use their available paid family leave benefit.  It adds “leave taken for the purposes of 

bereavement due to the death of a family member” as an acceptable qualifying reason for taking 

leave, joining caring for a family member, bonding with new children, and preparing for military 

deployment as qualifying reasons. 
 

Deductions from Wages (S.8834/A.10615) – This legislation extends by two years Labor Law 

Section 193 which delineates permissible deductions from employee wages.  Originally enacted 

in 2012, the amended Section 193 expanded the scope of permissible deductions from 

employees’ wages.  The amendment: (1) created additional categories of wage deductions that 

may be taken with employee consent; (2) permitted wage deductions to recoup overpayments of 

wages to employees; (3) permitted wage deductions for repayment of wage advances made to 

employees; and (4) enacted and clarified various other provisions with regard to wage 

deductions.  
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 While the 2018 legislation session adjourned leaving many major issues unaddressed, 

ranging from sports gambling and marijuana legalization to teacher evaluations, gun control, 

criminal justice reforms and others, between passage of the delay damages bill and stopping the 

Governor’s expansion of the MWEB program, it was a pretty good session for the construction 

industry.  

 

 If you have questions about any of the issues covered in the bulletin, please don’t hesitate 

to contact me.  


